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The company became insolvent and a receiver was appointed, who, under the 
advice of the court, made an assessment for more than twice the ascer- 
tained liability of the company and proceeded to collect the same. The 
findings are under the statutes of Michigan. 

I. A title to an act which reads ‘‘ An act to provide for the incorporation of 
mutual fire insurance companies and defining their powers and duties” is 
sufficient to embrace provisions for winding them up. 

2. The statute makes the assessment prima facie evidence of the regularity of 
the proceedings, but being made ex parte, defendant may contest, but 
must bear the burden of proof as to excess or irregularity. 

3. As some of the members were probably irresponsible, and”could not be 
compelled to respond, the amount assessed was not excessive. 

4. If by reason of the irresponsibility of a member, or for any other cause, the 
assessment laid upon him is uncollected or uncollectible the responsible 
members must make good the deficiency. 

5. Costs were properly awarded, and may be collected along with the assess- 
ment sued for, 


* Decision rendered, June 21, 1889. 
Vou. XIX.—1. 
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CHAMPLIN, J. 

Clarence B. Wardle was appointed receiver of the Home Mutual 
Fire Insurance Company of Ionia, Clinton, and Montcalm Counties. 
This company was a corporation organized under Act No. 82 of the 
Session Laws of 1873. The defendant took insurance in this com- 
pany, and received fire-policies of the following dates: April 18, 
1879; September 8, 1879; March 25, 1882; another one of the same 
date; and one August 25, 1882. The company had suffered loss 
which they neglected to pay; and on the 19th of February, 1884, 
the commissioner of insurance, acting under the authority conferred 
by section 15 of said act, made an examination into their affairs, 
and found and determined that the company was insolvent, and 
took proceedings under the statute to wind up the business of the 
company. Onthe 20th day of April, 1884, the commissioner filed 
his petition, under section 15 of the act, and thereupon such pro- 
ceedings were had that afterwards, and on the 26th day of May, 
1884, the plaintiff, Clarence B. Wardle, was appointed receiver,.and 
qualified. At the time he was appointed there were losses and 
liabilities of the company amounting to $22,000, not including the 
expenses of the receivership, and there were many suits pending 
to recover losses unliquidated and undetermined. Many former 
policy-holders had left the county, and many others were entirely 
irresponsible, and of the others a large part had surrendered their 
policies. The receiver proceeded to assess upon all the members 
and persons insured in the company, an assessment for the purpose 
of paying the liabilities and expenses; and,in determining the 
aggregate amount which it was necessary to assess, the receiver 
took the advice of the circuit court, filing therein a petition in 
which he represented that the debts of the company, and interest 
on the same, amounted to about the sum of $25,000, not including 
some unadjusted claims on which payment may be enforced; that 
many of the debts were unliquidated, and it was impossible for him 
to know what would be paid on the same; that, owing to the way 
the books had been kept, there might be names in said books which 
should have been dropped from the same, by the surrender of the 
policies, on the sale of property or otherwise; that the assessment 
should be large enough to cover all contingencies, avoiding, if 
possible, the necessity of a second assessment, and the expense 
thereof, and that in his opinion $50,000 should be assessed to raise 
the said sum of $25,000, and that he believed such assessment 
would not yieid more than the sum of $25,000, which belief was 
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founded on the knowledge he had in regard to the accounts of the 
company and the condition of its affairs; that it was impossible to 
state what his expenses would be, or how long it would take to 
wind up the company, or how many policy-holders would pay or 
how many would contest their assessment. Upon hearing the peti- 
_tion ex parte, the circuit court made a formal order granting the 
prayer of the petitioner, and authorizing him to assess upon the 
policy-holders $50,000 for the purposes stated in the petition. 
Thereupon, in accordance with said act, and the order, the receiver 
did make such assessment. The amount assessed against each 
member of the company was in proportion to the amount of insur- 
ance of such member and his interest in the company, in no case 
assessing any policies for losses which occurred while such policies 
were not in force, but holding members liable for all losses which 
occurred while they were members of such company. The circuit 
court found as a fact that, in the judgment of the receiver, after a 
thorough and careful examination of, and inquiry into, the affairs of 
the tompany, and after collecting from the most available parties 
individual assessments thereunder, the said assessments when col- 
lected to the fullest possible extent will no more than realize the 
amount required to pay the actual liabilities of said company, and 
the reasonable expenses of said receivership. In making the assess- 
ment, the receiver gave notice, as required by section 17 of said 
act, by publishing notices in the Ionia Sentinel, Clinton Republi- 
can, and Montcalm Herald, weekly newspapers printed in said 
counties, once a week for six successive weeks, wherein and whereby 
the aggregate amount assessed by said company was stated. The 
foregoing statement contains substantially the facts found by 
the court. The bill of exceptions contains only the defendant’s 
requests for findings of law, and the findings of fact and law by 
the court. 

Defendant’s counsel requested the court to find the law as fol- 
lows: “First. The act No. 82 of the Session Laws of 1873, entitled 
‘An act to provide for the incorporation of mutual fire insurance 
companies,’ etc., is unconstitutional and void, for the following 
reasons: (1) The subject of the act embraces more than one 
object. (2) The object of the act is not expressed in the title. 
(3) It purports to authorize suits to be commenced in the circuit 
court for less than one hundred dollars. (4) It purports to author- 
ize the service of process, and the bringing of suits, against the 
residents of other counties. Second. The assessment alleged to 
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have been made by the plaintiff in this cause is excessive and void. 
(1) Because the act in question does not authorize the levying of an 
assessment for overlays. (2) Because, if it authorizes an assess- 
ment for overlays, the overlay covered by this assessment is grossly 
excessive, and therefore void. (3) Because the order of the court 
assuming to authorize such assessment, being ex parte, is void. (4) 
Because such assessment is made upon the basis that all persons 
insured, and members of said company at the time of each loss, 
were liable to assessment for all such losses, regardless of the fact 
that some of said policies had been surrendered. Third. The 
amount claimed by the plaintiff in his said declaration being less 
than $100, judgment for costs cannot be rendered in favor of the 
plaintiff and against the defendant.” The circuit judge found the 
following as his conclusions of law: ‘As to the first proposition 
of law submitted, I find it is not well taken; that the act referred to 
is not unconstitutional for any of the reasons stated. That the 
second proposition is not well taken; and the assessment was not, 
under the circumstances shown or admitted, excessive or void; and 
that the order to make the assessment could legally be made ex 
parte; and the assessment was made on a proper legal basis; and, 
further, the statute expressly authorizes costs to plaintiff, even 
though the recovery be less than $100,—section 17 of tke act 
referred to expressly providing that, ‘upon such suit, said assess- 
ment shall be prima facie evidence of the regularity and correctness 
of all proceedings up to and including the assessment, and of the 
receiver's right to recover therein the amount assessed, with costs,’ ” 
—and he directed a verdict in favor of the plaintiff for $32.84, with 
costs of suit, to be taxed. There is no valid constitutional objection 
to the title of the act. A title to an act which reads, “An act to 
provide for the incorporation of mutual fire insurance companies, 
and defining their powers and duties,” is sufficient to embrace, 
without particular mention, provisions for winding them up in case 
they neglect to perform their duties or exercise their powers. The 
examination by the commissioner of insurance, the appointment of 
a receiver, and the assessment of policy-holders to pay liabilities 
and expenses, are all necessarily incident to the object expressed in 
the title. There are no decisions of this court which give counte- 
nance to the idea that subjects so germane to the act of incorpora- 
tion should be expressed in the title: Tolford vs. Church, 33 N. W. 
Rep., 913; Attorney-General vs. Amos, 60 Mich., 372. 
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Nor is the body of the act in conflict with the constitutional pro- 
vision that no law shall embrace more than one object, which shall 
be expressed in its title. The object is to provide for the incor- 
poration of mutual fire insurance companies, and to define their 
powers and duties; and each provision of the enactment has 
reference to this object. 

It is also claimed, in the brief of counsel for defendant, that the 
act is unconstitutional in providing for the appointment of a 
receiver, without any adequate notice to the persons whose inter- 
' ests are to be affected by his appointment. This position is taken 
for the first time in this court. It is not covered by his requests to 
the court to find on matters of law, and there is no assignment of 
error covering this point. We shall not pass upon the question, 
were it proper to do so upon this record, as the facts are not suffi- 
ciently stated to enable us to determine whether there was an 
appearance, and the parties were heard upon the motion or not. 

The statute does not contemplate that the receiver shall obtain 
an order of the court to authorize him to make the assessment. 
He derives his authority directly from the statute. It is not, how- 
' ever, improper for him to ask the advice of the court, upon a show- 
ing by petition filed and heard ex parte, as he is an officer of the 
court, but the order confers no additional authority; and, if he acts 
beyond or in contravéntion of the statute, his acts may be ques- 
tioned by parties injuriously affected by his unwarranted proceed- 
ings, the satue as if the order of the court had not been obtained. 
Assessments made ex parte by a receiver, or by a board of direc- 
tors, are not conclusive upon the members. If not voluntarily paid, 
and a suit is brought to recover them, the statute makes the assess- 
ment prima facie evidence of the regularity and correctness of all 
proceedings up to and including the assessment, and of the receiver’s 
right to recover therein the amount assessed, with costs. The 
question, therefore, whether the assessment against defendant was 
excessive, was open to the defendant, but the burden of proof was 
upon her to overcome the prima facie evidence made by the 
assessment itself. 

The defendant’s counsel insists that the assessment of $50,000 to 
meet liabilities of the company of $22,000, and the expenses of the 
receivership, exceeded all bounds of moderation and propriety, and 
invited the litigation it purported to provide against; that such 
assessment is rank injustice to the persons who are financially 
responsible, and could not have been contemplated by them when 
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they entered into the contract of insurance; that the contract does 
not contemplate, and should not be construed or interpreted to 
include, the payment of the deficiencies of members who failed 
to pay. The underlying principle of all insurance is complete 
indemnity for all losses insured against. This principle is as 
applicable to mutual as to stock companies. The statute providing 
for the incorporation of mutual insurance companies provides a 
scheme whereby a number of persons may become insurers of each 
other, so that each person insured will be entitled to full indemnity 
against loss to the amount of his insurance. The object of the 
statute is to substitute mutual responsibility for capital, and to 
limit the price of insurance to the actual cost of indemnity against 
all the risks of all the members: Bangs vs. Gray, 12 N. Y., 480; 
Savage vs. Medbury, 19 N. Y., 34. To this end the statute provides 
that in case of insolvent companies, the receiver “shall assess upon 
all of the members and persons insured in such company such 
sums of money as will, in the aggregate, be sufficient to pay all the 
losses and liabilities of said company, together with the services 
and expenses of such receiver, according and in proportion to the 
amount of their insurance or interest in such company.” Section 
17. The rights and obligations of the individual members are 
mutual, and each sustains a double relation to the corporation. 
As an assured he is entitled to be indemnified for his loss insured 
against by the corporation. Asa member of the corporate body 
he, in consideration for this indemnity, agrees with the corpora- 
tion, and with each member of the corporate body, to pay his just 
share or proportion of all losses, so that each member shall receive 
the same indemnity, and shall also pay his share of the expenses. 
Each member is authorized to bring suit upon his claim for losses 
if payment is withheld more than sixty days after it shall have 
become due. Parties taking insurance in a mutual company are 
presumed to do so with a full understanding of the liabilities they 
assume by so doing. It follows from the agreement that each 
member shall be paid the full amount of his loss insured against; 
that if, by reason of the irresponsibility of a member, or for other 
cause, the assessment laid upon him is uncollected or uncollectible, 
the responsible members must make good the deficiency; otherwise 
losses never would or could be paid in full where one or more 
members fail to pay, and the assessment is uncollectible; and 
every company would necessarily be insolvent at the first failure to 
collect. Hence, it is that, in making assessments, investigation 
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must be made, and allowances included, for non-payment by irre- 
sponsible members, as well as for the expenses of the proceedings. 
The assessment must be laid upon all the members liable for the 
loss, whether solvent or insolvent, in accordance with the propor- 
tion directed by the statute; and if only a sum equal to the liability 
and expenses were assessed, and some neglected to pay because 
insolvent, another assessment would have to be made to make up 
the deficiency; and, if just the amount of the deficiency were again 
assessed, an insufficient amount would be realized for the same 
reason; and so the assessments might go on ad infinitum; and still 
there would remain a deficiency owing to the failure of the irre- 
sponsible ones to pay. Such a construction of the statute would be 
ridiculous. No person suffering a loss, where one or more mem- 
bers were irresponsible, would ever receive full indemnity; and the 
solvent members would be harassed, and their means eaten up, 
with useless expense and litigation. It is therefore proper and 
necessary for the receiver to assess a sufficient sum in the first 
instance to pay all liabilities and expenses; and, in ascertaining this 
amount, he is invested with a liberal discretion which will not be 
interfered with unless abused: Jones vs. Sisson, 6 Gray, 296. In 
support of the claim that the assessment in this case is excessive, 
counsel for defendant cites us to the case, Insurance Co. vs. Babbitt, 
7 Allen, 235. In that case, the court held that the board of direc- 
tors were vested with discretionary authority in fixing the rate at 
which members were to be assessed, with a view to raising the 
amount necessary to supply the existing deficiency of funds. It held 
that the actual amount so required could be ascertained and deter- 
mined with exactness and certainty; and Merrick, J., in his opinion 
says: “But as there must be expense incurred in the collection, 
and losses may be sustained in consequence of the insolvency of 
members assessed, all of which is unavoidably contingent and 
uncertain, proper allowances may be made for the failures which 
may be expected to result from these or other unforeseen causes; 
and if such allowances are reasonable in amount, and consistent 
with good faith on the part of the directors, they will not vitiate the 
assessment. * * * But, if these reasonable limits are disregarded 
and transcended, the directors will have acted without warrant or 
authority, and any assessments so made by them will be illegal and 
void.” In that case two assessments of 10 per cent each were laid. 
Upon the first the assessment was $11,414, to meet a liability of 
$4,666.81, and the other was an assessment of $11,732.66 to meet a 
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liability of $5,616.68. Upon the testimony of experts examined as 
witnesses it was shown that at least 50 per cent of the amount 
assessed might be expected to be collected under circumstances 
the most unfavorable of any to which they had adverted, and the 
court said “no circumstances are shown to justify the great excess 
in the amount attempted to be raised by the assessments which the 
plaintiffs now seek to enforce, and there is therefore no principle 
upon which they can be upheld or maintained.” This case, so far 
as it restricted the right to assess members in a solvent company to 
a sum sufficient to pay existing liabilities and expenses, and denied 
the authority to lay an assessment for the purpose of accumulating 
a fund in a solvent company, is overruled by the case of Com. vs. 
Tnsurance Co., 112 Mass.,145. As applied, however, to an insolvent 
corporation whose affairs are being wound up by a receiver, the 
principles laid down for which assessments may be made are cor- 
rect: Insurance Co. vs. Stone, 9 Allen, 483. In Massachusetts and 
other states where the question of excessive assessments has arisen, 
the burden of showing the reasonableness of the assessment, and 
the regularity of the proceedings upon which it is based, is upon 
the party seeking to enforce it; but under our statute, as before 
stated, the burden of proof is upon the party who contests the 
assessment to show its invalidity. The presumption is in favor of 
the action of the receiver, and we cannot say that an assessment in 
excess of the liabilities of 100 per cent is not warranted, and is not 
made in good faith, without evidence which shows that such assess- 
ment is unreasonable and excessive. There is no testimony in the 
record, and no finding of the court, which tends to establish the 
position contended for by the defendant. We have no means of 
ascertaining how many of the members are responsible, and how 
many are not, nor the amount of insurance. This is an insolvent 
company, and there must be some (but what proportion we are not 
informed) ‘against whom assessments cannot be enforced; and it 
may be, for all that appears in this record, that the assessment is 
reasonable and proper. It is the duty of the receiver to endeavor 
to collect the assessment against every member, but to what extent 
he must pursue his legal and equitable remedies is not before us for 
decision. The statute makes every assessment a lien upon the 
property insured to the amount of the assessments, costs, and inter- 
est due thereon. Section 12. How and by whom such lien should 
be enforced are interesting questions which we are not called upon 
at present to decide. The assessment appears to have been made 





1890. ] Wardle vs. Townsend. 11 


upon the proper basis. The court finds that the amount assessed 
against each member was in proportion to the amount of insurance 
of such member and his interest in the company, in no case assess- 
ing any policies for losses which occurred while such policies were 
not in force, but holding members liable for all losses which 
occurred while they were members of such company. This is the 
basis established by the statute, and is also the contract of the par- 
ties composing mutual insurance companies in this state: Russell 
vs. Berry, 51 Mich., 287; Bangs vs. Gray, 12 N. Y., 477. 

Costs were properly awarded to the plaintiff, although the sum 
recovered was only $32.84. The statute authorizes the receiver to 
bring his action to recover assessments in the circuit without regard 
to the amount claimed, whether more or less than $100, and to 
recover costs. If he could not recover costs unless he recovered a 
judgment of $100, but must pay costs if his recovery is less, we should 
have the absurd spectacle of a recovery, by a receiver, of amounts 
varying from a few dollars up to $100, and being obliged in a 
majority of cases to pay twice or thrice the amount of costs which 
he recovers judgment for; and, as this is part of the expenses of the 
receivership, he would then make another assessment to recover 
these expenses, which he might again sue in the circuit court, and 
recover a judgment in his favor for the assessment, and a recovery 
would be had against him for costs, and so he might keep on until 
the resources of the members were exhausted at the game of shuttle- 
cock and battle-door,—paying and recovering costs. The question 
is foreclosed by the case of Bacon vs. Clyne (38 N. W. Rep., 207), 
to which we adhere. The judgment of the circuit court must be 
affirmed. 

Morse, J., did not sit. The other justices concurred. 








COURT OF APPEALS OF MARYLAND. 


SUPREME COUNCIL OF AMERICAN LEGION 
OF HONOR 


v8. 
GREEN.* 


A benevolent society was organized under the statute of Massachusetts for the 
purpose of assisting widows, orphans, or other relatives of deceased mem- 
bers or persons dependent on such members, and its object was declared 
in its charter to be, to establish a benefit fund from which payment shall 
be made to the family, orphans, or dependents, as the member may direct. 


Held, That the decisions of the Massachusetts courts are controlling as to the 
meaning of the statute in other states. 


Held, That no person not falling within the classes designated could claim 
the benefit. 


The member agreed in his application that any untruthful or fraudulent 
statement or concealment should forfeit all rights. The member stated 
in his application that the beneficiary was his niece, whereas she sus- 
tained no such relation. 

Held, That the mere election of the parties to regard each other as uncle and 
niece would not justify the representations. 


An officer of the society whose duty it was to see that the applications were 
filled, but not to pass on the propriety of the filling, had witnessed the 
application and had incidentally heard that the represented relationship 
did not exist, but had no personal knowledge on the subject. 


Held, That the society was not chargeable with such knowledge on the part 
of the officer as estopped it from setting up the false representation. 


Joun H. Hanpy, for Appellant. 
Txos. R. Crenpinen, for Appellee. 


Irvina, J. 

This suit was instituted by the appellee, as plaintiff, to recover 
upon a contract of insurance effected by one Thomas H. Evans upon 
his own life, for the sum of $3,000, for the benefit of the plaintiff. 
The insured, Thos. H. Evans, was a charter member of Reliance 
Council, No. 1,069, of American Legion of Honor, which was organ- 
ized in December 1882; and as such member he had taken out a 
certificate insuring his life for the benefit of the plaintiff in this 
suit, who is named in the application as “Elizabeth A. Green, my 


— 


* Decision rendered, June 12, 1889. 





1890.] Supreme Council of Am. Legion of Honor vs. Green. 138 


niece.” The appellant is a corporation chartered under the laws of 
Massachusetts, which are found in the Public Statutes of that state 
(chapter 115); and section 8, as amended by the act of 1882, c. 195, 
contains the provisions under which this controversy arises. That 
section reads as follows :— 

A corporation organized for any purpose mentioned in‘section two, may, 
for the purpose of assisting the widows, orphans, or other relatives of de- 
ceased members, or any persons dependent upon deceased members, provide in 
its by-laws for the payment by each member of a fixed sum, to be held by 
such association until the death of a member occurs, and then to be forthwith 
paid to the person or persons entitled thereto, and such fund so held shall 
not be liable to attachment by trustee or other process; and associations 
may be formed under this chapter for the purpose of rendering assistance to 
such persons in the manner herein specified. 

In the fifth section of article 2 of the constitution of the Supreme 
Council of the Legion of Honor the object of the order, so far as it 
affects this case, is declared to be:— 

To establish a benefit fund, from which, on satisfactory evidence of the death 
of a beneficial member of the order who has complied with all its lawful re- 
quirements, a sum not exceeding five thousand dollars shall be paid to the 
family, orphans, or dependents, as the member may direct. 

The payment of this insurance money (the insured having died) 
is resisted by the appellant, upon the contention that the appellee 
does not belong to the classes or any one of them whom the cor- 
poration designed to assist or benefit, or which the statute of Massa- 
chusetts authorized to be provided for. Itis also resisted on the 
ground that, in his application for membership and insurance, the 
insured described the plaintiff (the beneficiary) as “my niece,” 
whereas she was not his niece, and was in no degree related to him. 
This representation being untrue, it is contended that, under a sub- 
sequent clause of the application, there was a forfeiture of rights 
under the contract. That clause is as follows :— 

I do hereby consent and agree that any untrue or fraudulent statement 
made above, or to the medical examiner, or any concealment of facts in this 
application, or my suspension or expulsion from, or voluntarily severing my 
connection with, the order, shall forfeit the rights of myself and my family or 
dependents to all privileges therein. 

What the statute of Massachusetts authorizes to be done under 
it has been settled by the decisions of Massachusetts courts, and 
those decisions are controlling as to the effect and meaning of the 
statute, and we should follow them as making a part of the law of 
the state, no matter whether they are entirely in harmony with de- 
cisions of other states upon somewhat similar statutes or not. In 
American Legion of Honor vs. Perry (140 Mass., 589), it was most 
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distinctly decided that the classes of persons intended to be bene- 
fited by the statute are plainly and expressly designated in the 
statute, and that no person not falling within that designation could 
be provided for by any corporation holding its charter under the 
laws of that state. This decision was made with reference to the 
appellant in this tase. The suitor in that case was engaged to be 
married to the insured, but was not allowed to recover, because 
she was not embraced within the classes the law allowed insurance 
to be effected for. She was not the widow, the orphan, a relative, 
or a dependent, in the sense of the statute. All subsequent decis- 
ions of that state recognize this as the law of that state : Skillings: 
vs. Association, 146 Mass., 217. In order to recover, the insured 
knew that the appellee must be bound to meet the description of 
some one of the classes designated in the act, and in order to meet- 
that requirement she was named by the insured in his application 
as his niece, which declared her a relative, and therefore a qualified 
beneficiary, whether a dependent or not. Now, the utmost good 
faith is required in such cases, and the applicant so knew; for he: 
agreed in his application that any untruthful statement, or any 
fraudulent statement, or any concealment of facts, should forfeit 
all rights under the insurance he was effecting. The association 
was entitled to know the facts, that they might agree or refuse to 
have the applicant a member and an associate in the society or not, 
and to allow the beneficiary named to be the recipient of its provis- 
ions for aid, as it might decide. It is contended that improper 
relations existed between the insured and the beneficiary named, to 
wit, the appellee, and that the designation of her as applicant’s 
“niece,” was a cover to conceal the true relation. The jury seem 
to have found that immoral relations did not exist, and, of course, 
that question is not before us. Whatever may have been the mo- 
tive of the deceased for stating the plaintiff, the beneficiary, to be 
his niece, when she was not,is wholly immaterial to the question for 
decision. A relationship was stated to exist which on its face 
placed the beneficiary named within one of the classes provided for 
by the corporation, and allowed by the statute of Massachusetts; 
and the corporation was called on to look no further, but might rely 
on the warranty of its truth, and the agreement to forfeit if falsely 
stated. It is not pretended there was any kinship, in fact, between 
the parties. Itis conceded there was not. The plaintiff testifies 
there was not any relationship by blood, but says she called him 
“Uncle,” and he treated her as a niece, by mutual understanding. 
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It is very clear that their agreement to act towards each other as 
uncle and niece could not have the effect to make them such, and 
bring her within the class named in the statute as “relatives,” so 
as to make her a qualified beneficiary to take under the statute asa 
relative. The question of dependency we are not now considering. 
She is not named in the application or in the policy (or certificate) 
as a dependent, but as a “niece,” and it was as “niece ” she was in- 
tended to take; otherwise she would not have been so described. 
The relation of the parties to each other was certainly very pecu- 
liar, and on the theory of entire purity the deceased was marvel- 
ously generous; but whether she could be regarded as a dependent, 
within the meaning of the society's constitution and the statute of 
Massachusetts, would admit, at least, of serious doubts, if the case 
turned on that point. We think the false statement of the insured 
that the appellee was his “niece,” so manifestly material, as it de- 
clared her a relative and qualified beneficiary, in view of the war- 
ranty of its truth, and agreement to forfeit rights, that, if false, it 
should defeat this action. This is according to sound principles: 
Bliss, Ins., §§ 47, 48, 82. 

Two cases only have been cited as maintaining a contrary view, 
and establishing that an incorrect statement of relationship will 
not avoid the contract; but a careful examination of those cases 
discloses such material differences in the facts, the questions in- 
volved, and the law under which the decisions were made, that 
they are not adverse to our view. In the case of Society vs. Pat- 
erson (41 Ga., 338), insurance was taken out in favor of a woman 
designated as the wife of the insured. She was married to him, 
lived with him, and was reputed as his wife till he died. Payment 
was resisted on the ground that there was an entire want of insur- 
able interest, because it was alleged she was not the lawful wife of 
the deceased, her lawful husband being still alive. By the statutes 
of Georgia, §§ 2671, 2672, it is provided that variation from the 
truth in any thing affecting the risk shall avoid the policy; but 
that if a party states bona fide what he believes to be the truth the 
policy shall not be void, though he was mistaken. This is the sub- 
stance of the statute. The lower court instructed the jury that the 
failure to state the true relations of the parties did not avoid the pol- 
icy. The supreme court reversed that ruling, and held it would 
avoid, unless the insured bona fide believed bis statement to be true. 
The court said the true inquiry under the statute was whether the 
statement was knowingly false,—thut is, whether the insured knew 
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when he made the statement that his so-called wife’s husband was liv- 
ing; and that the jury should have been told, thatif the insured did not 
know when he made the statement that the husband was living he 
was acting bona fide, and the contract was not avoided, but that if 
he did know that fact, and kept back part of the truth, then the 
policy was void. This case sustains, rather than conflicts, with our 
view. There the statute supplied the rule, which the warranty and 
agreement in this case does, to govern the case. The other case 
relied on by appellee’s counsel is Durian’s Case, 7 Daly, 168. This 
was a case in the Court of Common Pleas of the City and County 
of New York, and it is not, therefore, a binding authority, even in 
New York; but when examined it presents a very different case 
from the one which we are considering. In that company, and un- 
der the law then prevailing, it seems a member of the society 
could designate anybody as beneficiary. There was no restriction 
in that regard, as under the law of Massachusetts and of the Le- 
gion of Honor, and an entire stranger was an eligible beneficiary. 
There does not appear to have been any warranty of truth of the 
statement, nor agreement to forfeit, if untrue statement was made. 
A person was named as wife who was not such in fact. The court 
held that the person who was intended to take was plainly des- 
ignated by name, and that this was enough to entitle her to re- 
cover. The real question in that case was whether the applicant 
in this case could designate any one but a wife as beneficiary. At 
the time he joined, his wife’s name was registered according to the 
rules of the society, and she contended that her right was vested, 
and could not be divested by any change in the constitution of 
the society, and subsequent change of designation by the husband. 
Real husband and wife were living apart, and the husband des- 
ignated another woman, with whom he was living, and who adopted 
his name, and passed as his lawful wife till his death. This 
adopted wife was allowed to recover, to the exclusion of the wife 
who was originally named as beneficiary; or, to be more exact, 
who had been originally registered as his wife under the rules of 
the company. The decision turned on the right to designate the 
person named as beneficiary, and, the person being designated 
clearly, the designation of her as “ wife,” when she passed as such, 
but was not so, was held not to disentitle her. The relationship of “ 
the parties in that case had no bearing on the rights of either. 
Anybody could be beneficiary. That case, therefore, is not incon- 
sistent in any degree with the view we take. 


1890.] Supreme Council of Am. Legion of Honor vs. Green. 17 


-It is contended, however, that the appellant is estopped from say- 
ing the appellee is not the niece of the deceased, because Dr. Pen- 
nington who witnessed the application of the deceased, knew or 
had heard she was not his niece. His testimony on this subject is 
embodied in the first and second bills of exception. Dr. Penning- 
ton was grand secretary of the Grand Council of the American Le- 
gion of Honor, and as such officer was present at the institution of 
this subordinate council, of which the deceased was a charter mem- 
ber. He witnessed signatures, he says, of Evans to the application 
and obligation, though the record does not show that he attested 
anything but the subscription of the obligation. Reliance Council 
not having been then organized, there was no secretary elected and 
acting for it, and he performed certain duties which such secretary 
would have performed had there been one. He says it was his 
duty to see that the blanks were filled, but that it was not his duty 
to see how they were filled, or “to pass on the propriety of the fill- 
ing.” He says he usually cast his eye over to see if they were prop- 
erly filled, and presumes he did so in this case, though he has no 
recollection whether he did or not. He says he had heard before 
that time that the appellee was not the niece of Evans, but he had 
no personal knowledge on the subject, and does not recollect having 
paid any attention to the statement in the application that she was 
his niece; and he does not know that he would have called attention 
to it had he noticed it, as he had no personal knowledge on the 
subject. He further says it was no part of his duty to pass on the 
capacity of beneficiaries. He further says he was not and never 
had heen “an officer of the Supreme Council of American Legion of 
Honor, but might be considered its agent in organizing Reliance 
Council;” that he was only grand secretary of the Grand Council, 
which had nothing whatever to do with the widows’ and orphans’ 
fund. Upon this testimony, and careful examination of the consti- 
tution and laws of the order in both its branches, we cannot find 
any ground for holding Dr. Pennington was such agent of the Su- 
preme Council as to affect it, through him, with notice of a fact 
which Dr. Pennington had only heard of incidentally, and long be- 
fore, and of which he had no personal knowledge of its truth or 
falsity. In the first place the Grand Council of which he was sec- 
retary had nothing to do with the benefit fund. His statement to 
that effect is fully borne out by the constitution and laws of the or- 
der. In the second place, he was not by any law charged with the 


duty of instituting new councils, or receiving applications for mem- 
Vou, XIX.—2. 
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bership. Still, in this case, by somebody’s authority or permission, 
he did institute Reliance Council, and his action was accepted as 
regular and lawful, and the council proceeded to work. While it 
was his duty to receive the applications of charter members for “ 
transmission to the supreme lodge or council, and to see that they 
were in proper form, and with blanks all filled up, he says it was 
not his duty to examine into or pass upon the qualification of any 
beneficiary who might be named in the application. It was subject 
to change, and needed no special looking after. He was only to 
see that they were all prepared to ballot among themselves, 
whether they would associate with one another as members. As 
instituting officer, Dr. Pennington received Evans and his applica- 
tion. His duty, at most, was that of a special instituting officer. 
Section 4 of law 5, defines the duty of the instituting officer :— » 

It shall be the duty of the instituting officer to see that the medical exam- 
ner is legally qualified [by making application to supreme commander, who 
shall issue a commission] to deliver to the medical examiner the instructions 
to the medical examiner ; to inspect the medical examinations of all the peti- 
tions, and refer them to the medical examiners in chief for decision, and see 
that the papers are correct in form, and that the laws are complied with be- 
fore permitting the applicants to ballot; to explain to the petitioners the 
duties of each officer of a council before an election is had; to instruct the 
officers in their respective duties ; and to exemplify the secret work. 

Thus it is seen that the instituting officer was charged with no 
duty respecting the application beyond seeing it was in proper 
form, and it, and all the papers, including examination by medical 
examiner, by section 1 of law 111, were to be forwarded to the 
supreme secretary of the Supreme Council, which had sole control 
of the benefit fund. The instituting officer’s sole duty, therefore, 
so far as this application is concerned, was to see it was in proper 
form, and, if it was, it passed from his hands to the Supreme 
Council, of which he was no officer. The effort to liken it to the 
duties of a general soliciting agent of an ordinary insurance com- 
pany, who is charged with the duty of making certain inquiries the 
truth of which is essential to the company to be known, cannot be 
sustained. There is no analogy. The general rule is properly 
laid down by Bliss on Life Insurance, 112-121; but the rule thus 
laid down, and approved by the supreme court in Insurance Co. 
vs. Wilkinson (13 Wall., 222), has reference to regular insurance 
confpanies, operating through agents specially charged with the 
duty of securing information respecting the assured; but we can- 
not see that it can control this case, and estop this corporation by 
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hearsay information of an officer not charged with the duty of as- 
certaining the qualification of a beneficiary named by the insured 
as the person to receive the insurance money upon the death of in- 
sured. In fact, no provision seems to be made for charging any- 
body with the duty of inquiring into the truth of applicant’s state- 
ment of the character of the beneficiary he might name. The 
corporation seems to have relied wholly, in that regard, on the war- 
ranty of truth on the part of applicant, and agreement to forfeit if 
false. He warranted his statement true, and took the consequence 
of falsehood by forfeiture, if false. Whether his statement was 
fraudulent or not does not seem to be open to inquiry. It was a 
false statement—a misleading statement—that the beneficiary was 
a lawful beneficiary, and the corporation had no further inquiry to 
make. She is declared a relative, and not a dependent; so that all 
that was necessary for the appellant to show was that she was not a 
relative, in order to obtain protection through the warranty of 
truth, and agreement to forfeit if false. Entertaining this view, it 
follows that there was error in admitting the testimony excepted 
to in the first and second exceptions, and in rejecting the appellant’s 
first prayer. It also follows that there was error in granting all the 
plaintiff's prayers. We understand from the proof and concessions 
that the appellee was not the niece or relative of the insured, and 
under our ruling we see no occasion to order anew trial. We 
shall therefore reverse, without ordering a new trial. Judgment 
reversed. 
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SUPREME COURT OF INDIANA. 





SUPREME SITTING, ORDER OF THE , 
IRON HALL, 


vs. 
STEIN.* 


Where the proper officer of a benevolent society willfully refuses to certify 
to the sickness of a member, where such certificate is necessary before 
he can secure the required consideration of his claim, the member is en- 
titled to bring suit, and it cannot be alleged that he has failed to ex- 
haust the remedies within the order before doing so. 

Apert W. Wisnarp, for Appellant. 

Wm. Wattace, for Respondent. 

Otps, J. 

This is an action by the appellee to recover $150 on account of 
sick benefits claimed to be due him from the appellant. The case 
was put at issue, a trial had, and judgment for the appellee for 
$150. The appellant is a charitable and benevolent society, incor- 
porated pursuant to the laws of the State of Indiana, Its objects 
and purposes, as set out in its articles of association, provide that 

‘the principal objects of the Order of the Iron Hall, of which this 

association is the head, shall be to unite in bonds of union, protec- 

tion, and forbearance all acceptable white persons of good charac- 
ter, steady habits, sound bodily health, and reputable calling, who 
believe in a supreme, intelligent being, the creator and preserver 
of the universe; to improve the condition of its membership mor- 
ally, socially, and materially, by instructive lessons, judicious coun- 
sel, and timely aid, by encouragement in business, and by assist- 
ance to obtain employment when in need; to establish a benefit 
fund, from which members of the said order who have complied 
with all its rules and regulations, or the heirs of such members, 
may receive a benefit in a sum not exceeding one thousand dollars 
($1,000), which shall be paid in such sums and at such time as may 


2* Decision rendered, October 9, 1889, 
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be provided by the laws governing such payment or in the certifi- 
cate of membership, and when all the conditions regulating such 
payment have been complied with.” The appellee was a member 
of local branch No. 379 of appellant, located at St. Louis, Mo. 

The case is presented upon the evidence, the motion for a new 
trial having been made by appellant and overruled, and exceptions. 
The evidence shows that at the time of appellee’s admission into 
the order he made and submitted to: local branch No. 379 the follow- 
ing application for membership: 


PETITION FOR MEMBERSHIP. 
St. Louis, April 20th, 1887. 
To the Officers and Members of Local Branch No, 379, O. I. H.: 

Having conceived a favorable opinion of the purpose and objects of your 
order, I respectfully ask to-be admitted thereto as a member of your branch, 
and apply for a certificate in amount of $1,000. I agree, if admitted, to con- 
form to all the laws, rules, and usages of the order, and to promptly comply 
with all lawful requirements. I further expressly stipulate and agree that 
the answers which I have made, or shall make, to the questions asked me in 
connection with this application, are full, true, and complete statements of 
all matters touched upon thereby, and that any evasion, concealment, or 
withholding of information in said answers or in this petition shall work a 
complete and final forfeiture of all benefits from said order to which I might 
otherwise have been entitled; that I will not enter into any legal proceed- 
ings against the order for any claims I may have for sick benefits or total 
disability until I have first exhausted all remedy within the order as pre- 
scribed by the laws, as set forth in the constitution and ritual of the order. 

Fritz STEIN, Petitioner. 

At the time appellee was initiated into the order and became a 
member of local branch No. 379, he took and signed the following 
obligation : 

Local Branch No. 379. Order of the Iron Hall. April ——, 1887. 

I, Fritz Stein, having made a voluntary petition for membership in the 
Order of the Iron Hall, do solemnly swear that if accepted I will faithfully 
abide by all the laws, rules, and regulations of the supreme sitting, or of 
this branch, or of any other branch of the Order of the Iron Hall of which I 
may become a member, and all additional laws and amendments that may 
hereafter be anacted, and in consideration of my membership therein I do 
further pledge my sacred honor that I will present only just claims for sick 
benefits ; that I will accept as just whatever amount shall be allowed me by 
the branch of which I may be a member on each and every claim for sick- 
ness or disability that I may present for benefits; that the same shall be a 
full settlement therefor. And I further promise and agree that I will not ob- 
ject to a review of any claim for benefits that I may file for sickness or disa- 
bility by the supreme medical director, and that his decision thereon shall 
be accepted by me as a final settlement for the amount due me on any claim 
so submitted. I further promise and agree that I will not enter into any 
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legal proceedings against the order for any claim I may have for benefits or 
membership until I shall have first exhausted all remedies of appeal within 
the order, as prescribed by the laws, rules, and regulations now in force, or 
which may hereafter be enacted, as set forth in the application, ritual, and 
constitution of the order. FRITZ STEIN. 


The laws of the order prescribe the following mode of allowance 
and payment of sick benefits: 


Section 7. When a member has been sick for one full week, and said sick- 
ness is properly certified to by his attending physician, and certified to by 
the relief committee and medical examiner of his branch, after a full recov- 
ery from said sickness, and the approval of his claim by the supreme medical 
director, the sum due said member, as prescribed in his certificate, on proper 
proof by the supreme accountant, shall be paid, and such payments shall be 
charged against the member by the supreme accountant, and indorsed on the 
back of the certificate, and in like manner until one-half of the amount 
named in said certificate shall have been paid; provided, that in no case shall 
a member be entitled to benefits whose sickness has been less than one week’s 
duration, nor for sickness that may occur within the first sixty days from the 
date of initiation, nor for any fractional part of a week, nor for a time longer 
than one week prior to the date of notice of sickness to the officers of the 
branch. Benefits shall be allowed only to members whose sickness or disabil- 
ity renders them incapable of pursuing their usual vocation, and only for the 
number of weeks during which they remain incapable of following the ordi- 
nary business pursuits. 


The law of the order authorizing an appeal is as follows: 


ARTICLE 13. Mode of Appeal. Section 1. Any member considering that 
injustice has been done them by this branch, or by the disapproval of their 
claim for sick benefits by the supreme medical director, shall, within one 
month after such decision or disapproval, make a written appeal to the su- 
preme sitting or supreme justice, stating their reasons therefor. Immediately 
upon making the appeal they must notify this branch of the fact. This 
branch, within one month after receiving such notice, shall forward to the 
supreme sitting or supreme justice a copy of all the minutes of this branch 
relating to the subject, together with the journal and testimony taken by the 
committee, certified to by the chief justice and accountant, with the seal of 
the branch attached. The member making the appeal must certify to the su- 
preme sitting or supreme justice that he has notified this branch of the ap- 
peal. Should either party neglect these duties, the appeal may be considered 
as dismissed to the disadvantage of the branch or of the member. Src. 2. 
Any member who has been expelled by this branch for any reason other than 
non-payment of dues, fines, or assessments shall not be restored to member- 
ship in this or any other branch without the permission of the supreme sit- 
ting, or, in case it is not in session, of the supreme justice, 


There is no controversy made in the case as to the appellee’s sick- 
ness, as alleged, nor is it controverted that he gave the proper no- 
tice of his sickness, and that he was at the time of the sickness a 
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member of the order in good standing, and is in fact entitled to 
sick benefits to the amount of $150. The contention on the part of 
counsel for appellant is that this suit could not be brought by the 
appellee until he had exhausted all remedies of appeal within the 
order, as prescribed by the laws, rules, and regulations of the or- 
der ; and that appellee had not exhausted all remedies of appeal 
within the order, as prescribed by the laws, rules, and regulations 
of the order when he brought this suit; that he had never presented 
his claim to the supreme medical director for approval, nor had he 
taken any appeal from the decision of such supreme medical di- 
rector, as prescribed in the laws of the order. All the means we 
have of ascertaining what the laws, rules, and regulations of the 
order are, is as they appear from the record in this case, and we 
have set out such as are contained in the record, and have any 
bearing on the question presented. By section 7 ofthe by-laws the 
member is required to have his sickness certified to by his attend- 
ing physician and the relief committee and medical examiner of the 
branch of the order to which he belongs, and present such certifi- 
cate to the supreme medical director for approval. Article 13, § 
1, provides for an appeal being taken from the decision of the su- 
preme medical director disapproving a claim for sick benefits. As 
it appears from the laws of the order, as set out in the record in 
this case, it is the duty of the member to present to the supreme 
medical director the certificate of his sickness, signed by his attend- 
ing physician and the relief committee and medical examiner of the 
branch of the order of which he isa member. There is no author- 
ity for the supreme medical director to allow any claim for sick 
benefits except such sickness be certified to by all of these persons. 
It is conceded by counsel in this case that one of the officers of the 
local branch, who was required to certify to such sickness, when re- 
quested and demanded, refused to sign the certificate of such sick- 
ness for the appellee, therefore the appellee could not procure 
such a certificate signed by the proper officers of the local branch as 
he was required to present to the medical director, nor such a cer- 
tificate as the director was authorized, under the laws of the order, 
to approve. Under this state of facts, was the appellee required to 
present such certificate, improperly certified, to the supreme medi- 
cal director, knowing it must, under the laws of the order, be dis- 
allowed, and take an appeal from his decision? That is to say, 
the appellee, as proven by the uncontroverted evidence in this case, 
and conceded by the counsel, had a valid claim for sick benefits to 
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the amount he was demanding, and one of the officers of the local 
branch to which he belonged, whose duty it was to sign a certificate, 
refused to sign it, and the appellee was unable to procure a proper 
certificate of his sickness by reason of the willful neglect of this of- 
ficer to discharge his duty. Was the appellee bound to file such 
certificate not properly verified before the medical director, and ap- 
peal from his decision? We do not think he was. He was pre- 
vented from presenting a proper certificate of his sickness to the 
medical director by reason of the willful neglect and refusal of an 
officer of the order to sign the certificate, as it was his duty to do 
under the conceded facts in this case, and we think the appellant 
cannot collect a recovery in this case by reason of the conceded 
neglect of the officer of the local branch to discharge his duty. 

It remains, then, to determine whether there was any other course 
which the appellee might or should have pursued. Was there any 
right given him to appeal from the action of the local branch in 
refusing to sign this certificate? We think there was not, and that 
there is no appeal provided from such refusal of the officers of the 
local branch to sign a certificate as to the sickness of the members. 
As it will be seen, section 1, art. 15, provides that 
any member, considering that injustice has been done him by this branch, or 
by the disapproval of his claim for sick benefits by the supreme medical di- 
rector, shall, within one month after such decision or disapproval, make a 
written appeal to the supreme sitting or supreme justice. : 

This section, as we interpret it, contemplates and gives the right 
of appeal from the action or decision of the local branch to which 
the member: belongs. It contemplates that the local branch may 
take action in regard to and affecting the rights of one of its mem- 
bers, and from any such decision by the local branch the member 
might appeal to the supreme sitting or supreme justice from such 
decision. But as regards claims for sick benefits, as appears from 
the laws of the appellant, as set out in the record, they are not re- 
quired to come befure the local branch, or to be passed upon by it. 
Another mode is prescribed for their allowance and payment; viz., 
the member shall procure a certificate as to his sickness, signed by 
his attending physician and the relief committee and medical ex- 
aminer of the branch to which he belongs, and present to the su- 
preme medical director for allowance, and from the action of such 
medical director he has an appeal; but the laws do not give to him 
the right of appeal from the action of the officers of the local 
branch in refusing to sign his certificate. The only duty of the 
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medical director to allow sick benefits pointed out by the law of 
the appellant, as set out in the record, is in section 7, which pro- 
vides for his approval of the member’s claim for sick benefits. 
For various reasons the medical director might disapprove such 
claim,—if it was not properly certified; if the sickness had occurred 
within the first sixty days from the date of the member’s initla- 
tion,—and the appeal would lie to determine whether the decision 
of the medical director was correct or not. Why, then, require the 
member to present a claim to the supreme medical director for al- 
lowance, which was not properly certified and entitled to allowance 
by him? Conceding, but not deciding,—for it is unnecessary to 
decide the question in this case,—that the law is as contended by 
counsel for appellant; viz., that the appellant was bound by his con- 
tract not to institute legal proceedings for the collection of his 
claim until he had exhausted all remedies of appeal within the or- 
der, as prescribed by the laws, rules, and regulations of the order, 
it was the duty of the appellant to prescribe in its laws a specific 
mode for the presentment and allowance of claims for sick benefits, 
and provide a mode of appeal from such officer or branch to whom 
or which the claim was to be presented. The laws of the order 
which we have been referred to do not make any such provision. 
The only appeal prescribed in case of sick benefits is from the medi- 
cal director, and he is not empowered with authority to allow or fix 
the amount, but to approve the claim after it has been properly 
certified, or he may no doubt disallow the claim. Section 5, as set 
out in the record, provides that the supreme medical director shall 
carefully examine all reports and papers relating to the sickness or 
disability of a member of the order, and render his decision thereon; 
but section 7 points out the mode by which the claim shall be pre- 
sented to him. 

There is no controversy made in the case in regard to the right 
of the appellee to the benefits claimed, and no excuse given for the 
refusal of the officer to sign his certificate. The conclusion we 
reach is that the claim for sick benefits for which judgment was 
rendered was due the appellee, and he made a proper effort to have 
the local officers of the branch to which he belonged sign his cer- 
tificate. One of them refused without cause to sigh it. Under the 
laws of the order he was required to present the certificate, prop- 
erly signed, to the supreme medical director. By reason of the neg- 
lect of the officer of the local branch he was prevented from obtain- 
ing, and was unable to obtain, a proper certificate of his sickness 
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to present to the director. By reason of the neglect of such 
officer the appellee was prevented and was unable to comply with 
the Jaws and rules of the order, and, having a just and lawful claim 
against the order, he had the right to bring suit, and the recovery 
cannot be disputed by the appellant on the grounds that one of the 
officers of a local branch of the order refused to sign his certifi- 
cate, which would enable him to present his claim properly certi- 
fied for allowance. There is no error in the record for which the 
judgment should be reversed. Judgment affirmed, with costs. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF CONNECTICUT. 


WILLIAMS 
vs. 
QUEEN INS. CO.* 


The policy provided that the certificate of a magistrate or notary public 
nearest to the place of fire and not concerned in the loss should be pro- 
duced if required. The assured furnished a certificate, which was ob- 
= to as not meeting the requirements of the policy in respect to the 

ocation of the magistrate or notary. 

Held, That the certificate of the nearest magistrate, when there were notaries 
materially nearer, was not a sufficient compliance. Where several 
classes of officers are named, the insured may not elect the nearest of one 
class when an officer of another class is materially nearer. 


The policy provided that the insured, if required, should submit to examina- 
tion under oath, and if required should also produce a certificate. 


Held, That an examination was not a waiver of the right to require a certifi- 
cate, where the insured knew he was required to furnish proofs of loss. 


Held, That a delay of thirty-seven days in requiring a magistrates certificate 
is not a waiver of the right to require such certificate, where there is no 
claim of injury from delay, and there is no reason for submitting the 
question of waiver to a jury. 


Frankuin CaamBer.in, for Plaintiff. 
George A. Fay and T. E. Doourrriz, for Defendant. 
Surpman, J. 
This is a motion for a new trial of an action at law, upon a policy 
of fire insurance upon a stock of merchandise in the city of Meriden. 
“® Decision rendered, June, 189. 282 | 
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The policy provided, among other things, that the assured should, 
within sixty days after the fire, render an account of the loss, signed 
and sworn to, stating how the fire originated, giving copies of the 
written portions of policies thereon; also the cash value and owner- 
ship of the property and the occupation of the premises; and, 
whenever required, should submit to examinations under oath, by 
any person designated by the company, * * * and should, “if 
required, produce the certificate of a magistrate or notary public 
nearest to the place of the fire, not concerned in the loss as a cred- 
itor or otherwise, or related to the aforesaid, stating that he has 
investigated the circumstances of the fire, and believes that the 
owner has, without fraud, sustained loss to the amount claimed.” 
On September 12, 1885, and during the life of the policy, the in- 
sured property was seriously injured by fire. The origin of the 
fire was not satisfactorily ascertained, and immediately thereafter 
an investigation was had, nominally by the municipal authorities of 
Meriden, under the provisions of its charter, which, the plaintiff 
claimed, was really conducted by the various insurance companies 
which were concerned in the loss. Upon this investigation the 
plaintiff was examined at length, under oath. The examination 
was conducted by an agent of one of the companies, who, as the 
plaintiff claimed, represented also the defendant. Any participa- 
tion in the investigation was denied by the defendant. About 
September 30, 1885, the plaintiff voluntarily made out and sent to 
the defendant proofs of loss upon a blank which was furnished by 
its local agent. George W. Smith, Esq., filled out the proofs of 
loss, and, as notary public, filled out and signed the magistrate’s 
certificate, which was a part of the blank form. He was neither 
the nearest disinterested magistrate nor the nearest disinterested 
notary public to the place of the fire. These proofs were received 
by the defendant on September 30th, and were received by Mr. E. 
G. Richards, who was special agent of the company, and had charge 
of all losses in the New England states, on the week after they went 
to the New York office. On November 6th he wrote to the plaint- 
iff that the proofs were “incomplete and insufficient, inasmuch as 
they do not meet the requirements of the policy contract, first, as 
to the requirement of a certificate of a magistrate or notary public 
nearest to the place of the fire. * * * For the above reasons 
* * * we decline to accept the proofs you have offered as suffi- 
cient under the requirements of said policy.” On December 14, 
1885, the plaintiff wrote to the defendant : “If you will return my 
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proofs of loss, I will see if I can get them in the way you want 
them.” They were returned to the plaintiff, and were retained by 
him. On September 12, 1886, and before the commencement of 
this suit, he, by his counsel, sent to the attorney of the defendant 
a magistrate’s certificate, of about that date, of John Q. Thayer, the 
nearest justice of the peace to the place of the fire. At least two 
disinterested notaries were materially nearer the burned store. 

The plaintiff requested the court to charge the jury as follows:— 

(1) That the certificate of a magistrate or notary public nearest the place 
of fire, and not concerned in the loss as a creditor or otherwise, had not been 
required. (2) If the letter of defendant’s agent of November 6th contained 
such requirement, then that the plaintiff might elect from which class, notary 
public or magistrate, he would procure such certificate, and, having furnished 
the certificate of the nearest justice of the peace, he had conformed to the 
requirements of the policy. (3) That by the examination of the plaintiff un- 
der oath, in accordance with the policy provision, the defendant had waived 
its right to require the certificate of a magistrate or notary public. (4) That 
having made no requirement for the certificate of a magistrate or notary pub- 
lic until after November 6th, fifty-four days after the fire, and thirty-seven 
days after the proofs of loss were received, the defendant should be held for 
this reason to have waived its right to require such certificate. 

The court did not so charge, but upon the admitted facts in the 
case, in regard to the non-production of a disinterested magistrate’s 
certificate, who was nearest to the place of the fire, directed a ver- 
dict for the defendant. 

1. That a certificate of a magistrate or notary was not required. 
By the terms of the policy it was not incumbent upon the assured 
to furnish such a certificate, “unless required.” The proofs con- 
tained a certificate, but not of the required officer, if a certificate 
was to be given. The company’s agent replied that the proofs were 
incomplete and insufficient, because they did not meet the require. 
ments of the policy in respect to the location of the magistrate or 
notary, and said: “For the above reasons, we decline to accept the 
proofs you have offered as sufficient, under the requirements of the 
policy.” In substance and effect, though not informal and techni- 
cal terms, the letter informed the assured that the certificate of the 
nearest magistrate or notary was required. The requirement was 
understood, and was attempted to be complied with, by the plaint- 
iff. In view of the manifest call which is contained in this letter 
for the certificate from the person specified in the policy, a call the 
meaning of which the plaintiff fully recognized, it cannot be said 
that the certificate had not been required. 
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2. That the plaintiff had his election from which class of officers 
he would procure the certificate, and the certificate of the nearest 
justice, though he was materially more remote than the nearest no- 
tary, would be sufficient. Such a construction is manifestly adverse 
to the accomplishment of the object to be effected by this old and 
familiar provision in fire policies, which was to obtain the opinion 
of an unbiased public officer, who, from his location, might be pre- 
sumed to have the most intimate knowledge of the assured, of the 
origin of the fire, and of the amount of the loss. It would be a 
strained construction to hold that when three classes of officers are 
named, as is now frequently the case, the assured has the privilege 
of selecting the nearest member of one of these classes, although 
numerous qualified members of each of the other classes were ma- 
terially nearer to the place of the fire. There is no notary public 
in many of our agricultural towns, and the construction of the 
plaintiff would permit the assured in such a town to pass by all the 
magistrates in his neighborhood, and seek a notary in some adjoin- 
ing town, whose ignorance of the circumstances of the fire would 
render his certificate alike attainable and destitute of information to 
the insurer. The meaning of the clause is that the certificate of 
the member of the named classes of officers who is nearest to the 
place of the fire shall be furnished when it is required. Such is 
the tenor of the decision in Gilligan vs. Insurance Co. (20 Hun, 93), 
affirmed, but without a written opinion, in 87 N. Y., 626. The facts 
in regard to the location of the respective officers, so far as they 
can be learned from the statement, corresponded with those of this 
case. 

3. The alleged waiver of the right to require a certificate by rea- 
son of the examination of the plaintiff, or by reason of the defend- 
ant’s delay in making the requirement. The policy in this case 
expressly provided that, whenever required, the assured should 
submit to an examination under oath, and, if required, should 
produce a certificate. He was to do either, and he was also to do 
both “when required,” and there is nothing in the terms of the 
policy from which it can be inferred that a requirement of one act 
is an abandonment of or a waiver of the right to require the assured 
to perform the other act. There may be facts in particular cases 
which justify a court or jury in inferring therefrom that the com- 
pany had substituted the examination for the proofs of loss, but 
the mere fact that an examination was had at the instance of the 
insurance company is not a waiver of its right to require proofs or 
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a certificate. It is not contended that proofs of loss are waived by 
an examination if they are called for, and it may be added that 
the whole history of the case shows that the plaintiff knew that he 
was required in fact to furnish the customary proofs of loss. He 
obtained a blank from the local agent, whom he asked to assist 
him, and whose advice he solicited and obtained in regard to the 
manner in which some of the details of the proofs should be made. 

It would also be improper to hold, as matter of law, that a delay 
of thirty-seven days before a request is made for a magistrate’s 
certificate is an absolute waiver of the right to require such a cer- 
tificate, for that would be a declaration that whatever might be the 
pressure of business upon the company, or whatever might be the 
engagements or health of the officers, the circumstances of each 
loss must be so far ascertained before the expiration of thirty-seven 
days that the company must know whether the circumstances re- 
quired proof of absence of fraud. The most that can be claimed 
in regard to this part of the case is that the delay was a fact from 
which a jury could infer a waiver. The strongest case upon this 
subject in favor of the plaintiff is that of Keeney vs. Insurance Co. 
(71 N. Y., 396), in which it was held that a silence of five weeks af- 
ter the proofs had been furnished was evidence from which alone 
the jury had a right to find that the defects in the proofs had been 
waived. The circumstances of that case were peculiar. Some of 
the objections of the insurance company were deemed by the court 
to be groundless, and others to be frivolous. No reason was 
shown for the delay, and the objections were evidently considered 
to be an after-thought, and not the real reason upon which pay- 
ment was refused. The decision is not a guide for the decision 
of other cases in which the circumstances are different. Pro- 
longed and unexcused silence by an insurance company after the 
reception of proofs of loss is held to be evidence of a waiver of de- 
fects or technical mistakes in the proofs, upon the ground that good 
faith requires of the company to notify the insured of such defects, 
and thus enable him to correct them, and not mislead him to his 
hurt by an unnecessary delay; and that if the company did not do 
what good faith required, and misled the assured, it must be held 
to have regarded the defects as unworthy of consideration, and so 
to have waived it. The reason upon which the doctrine of implied 
waiver from silence and that of estoppel in pais is based is the same. 
It is that the conduct of the insurance company has misled the 
assured, and induced him to omit doing, or has prevented him from 
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doing, what he might have done, and therefore that the effect of its 
setting up the defect would be, by a breach of good faith, to work 
an injury upon the adverse party. Itis important to notice that 
this implied waiver is another name for estoppel, because the prin- 
ciple of estoppel is that the person in whose favor the estoppel 
operates would, except for its aid, be defrauded; and where no in- 
jury can have arisen from the act of the insurance company there 
is no estoppel. It is said, in a well considered case, that the waiver 
or estoppel “can never arise by implication alone, except for some 
conduct which induces action in reliance upon it to an extent that 
renders it a fraud to recede from what the party has been induced 
to expect :” Insurance Co. vs. Fay, 22 Mich., 467. It might be 
added that the waiver or estoppel may arise, if the conduct of the 
insurance company induces an inability to act in consequence of it, 
which produces an injurious effect. In this case the policy was not 
payable until sixty days after proofs of loss were made and received 
by the insurance company. Suit could not be commenced until 
the policy was payable : Gauche vs. Insurance Co., 10 Fed. Rep., 
347. It is not claimed that the delay of the company prevented the 
plaintiff from obtaining the required certificate, or from obtaining 
it in time to commence his suit at the expiration of the sixty days. 
If the defendant had a right to require a certificate, the delay 
wrought no injurious effect upon the plaintiff. Where there is no 
claim of injury to the insured, or that he has been misled or de- 
prived of an advantage by a delay which did not affect the time 
when the policy was payable, there is no reason or propriety in sub- 
mitting to a jury the question of implied waiver from unexcused 
delay. The motion is denied. 
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SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


MacCUTCHEON 
vs. 
INGRAHAM.* 


On the 12th day of April, 1882, M. executes to I. a deed of conveyance for cer- 
tain lots of land in Greenville, Wirt County, W. Va., in consideration of 
$600, $200 of which is paid in cash, and the residue to be paid in one, 
two, three. and four years after date, in payments of $100 each, and the 
vendor’s lien is retained to secure the payment of said deferred install- 
ments. In 1884, I. insured the house situated on said lots in the North 
British & Mercantile Insurance Company for $500, and the said house was 
destroyed by fire, February 5, 1886. Subsequently an agreement in writ- 
ing, dated in January, 1835, was entered into between M. and I., whereby 
it was stipulated that I. should remain in possession of said lots until the 
lst day of March, 1886, on the following conditions; viz.: That she, the 
said I., should take care of said property, keep the taxes paid up to that 
date, and peaceably surrender possession of said property to the said M., 
give up the deed which she then held, and the said M. should give up 
the notes she might then hold against said I., and the whole former trade 
or sale of the property should be recanted; but if the said I. should meet 
all the payments due to that date, with a probability of meeting the re- 
maining deferred payments, then the original contract to remain in full 
force; otherwise to be null and void. Upon a bill filed in June, 1886, to 
enforce said vendor’s lien against I., she filed said agreement of January, 
1885, with her answer, and relied upon the same as a release of said 
vendor’s lien, and a rescission of the contract to pay the residue of said 
purchase money. Held, that by said agreement of January, 1885, said 
vendor’s lien was released, and the contract to pay the residue of said 
purchase money was rescinded. 

That notwithstanding said agreement to rescind said contract of sale, until 
said rescission was consummated by exchange of deed and notes, the de- 
fendant I. still retained an insurable interest in said property on the 5th 
of February, 1886, when said property was destroyed by fire, and was en- 
titled to the benefit of said policy of insurance. 


Bearp & Lockuart, for Appellant. 
V. B. Arcuer, for Appellee. 
Enatisu, J. 
On the 25th day of April, 1882, Elizabeth D. MacCutcheon con- 
veyed to Rachel C. Ingraham four town lots in the town of Green- 
ville, in the county of Wirt and state of West Virginia, in consider- 


* Decision reudered, March 12, 1889. 
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tion of $600, $200 of which was paid down in cash, and the remain- 
ing $400 was to be paid in four installments, the first to be paid on 
the 1st day of May, 1884, and the residue in one, two, and three 
years thereafter, with interest from date, and to secure the pay- 
ment of said deferred installments the vendor's lien was reserved. 
On the 1st day of August, 1884, said R. C. Ingraham paid the sum 
of $40 on said first note, and has paid nothing since. In June, 
1884, said R. C. Ingraham insured said house for $500 in the North 
British & Mercantile Insurance Company. On the 31st day of 
January, 1885, an agreement in writing was entered into between 
said E. D. MacCutcheon and Rachel Ingraham, wherein it was cove- 
nanted that the said Rachel Ingraham should remain in peaceable 
possession of the property aforesaid until the 1st day of March, 
1886, on the following conditions, viz.: That said R. Ingraham 
should take good care of said property, keep the taxes paid up to 
that date, and peaceably surrender possession of the same to said 
E. D. MacCutcheon, and give up the deed which she then held; said 
E. D. MacCutcheon to give up the notes she may then hold against 
the said R. Ingraham, and the whole former trade or sale of the 
property should be recanted ; but if the said Rachel Ingraham 
should meet all the payments due to that date, with a probability 
of meeting the remaining deferred payments, then the original con- 
tract was to remain in full force; otherwise to be null andvoid. In 
the month of February, 1886, the house situated on said lots was 
destroyed by fire, together with some personal property belonging 
to the defendant, Rachel Ingraham. On the first Monday in July, 
1886, the said Elizabeth D. MacCutcheon filed a bill in equity in 
the Circuit Court of Wirt County to enforce the vendor’s lien re- 
served on the face of said deed, and to recover the residue of the 
purchase money which was then due from said Rachel Ingraham to 
plaintiff on said lots or parcels of land upon the notes in said deed 
described, and made Rachel Ingraham, the North British & Mer- 
cantile Insurance Company, and J. R. Timms, agent and in his own 
right, defendants; and by way of auxiliary process, she sued out an 
attachment in said suit, and designated the defendant J. R. Timms, 
agent of said insurance company, as being indebted to or having in 
his possession or under his control the effects of said Rachel In- 
graham, who was summoned to answer at the next term of said cir- 
cuit court; and on the 30th day of June, 1886, said Timms, as agent 
of said insurance company, filed his answer in writing in open court, 


as garnishee, disclosing that he had in his possession a draft for 
VoL, XIX.—3. 
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$500, payable to Miss R. C. Ingraham, to pay the loss on said prop- 
erty. On the 26th day of October, 1886, the defendant, R. C. In- 
graham, demurred generally to the plaintiff's bill, which demurrer 
was subsequently overruled. 

On the 29th day of March, 1887, the defendant, Rachel Ingraham, 
filed her answer to the plaintiff's bill, and the plaintiff replied gen- 
erally thereto. In said answer said defendant admitted the pur- 
chase of the lots in the bill mentioned and the price she was to 
pay for the same. She filed the deed from plaintiff as an exhibit, 
with her answer, and admitted that the notes executed by her to 
the plaintiff were correctly stated in plaintiff's bill. She, however, 
denied that she owed the plaintiff on the 10th of June, 1886, $331 
on account of the three notes then due, and claimed a set-off of $13 
on account of taxes she was compelled to pay for plaintiff. She ad- 
mitted that she had the dwelling-house insured in the year 1884 
for the sum of $500, and claimed that, being the owner, she had a 
right so to do; and alleged that, said dwelling-house having been 
destroyed by fire on the 5th day of February, 1886, by such de- 
struction the money mentioned in the policy became due and pay- 
able to her. She denied that said lots were worth only $75, and 
claimed them to be worth $250 or $300. She further alleged that, 
in order to collect said insurance money, she was compelled to sue 
said insurance company in the county of Wood, and that the jury 
gave her a verdict for $500, but at great cost and expense to her; 
that said sum was paid into the hands of one R. Heber Smith, the 
receiver of said Circuit Court of Wood County, where the same still 
remains; and that said sum of money had never at any time been 
under the control or in the possession of said defendant. She de- 
nied that plaintiff was entitled in equity to any portion of said in- 
surance money, because she is indebted to plaintiff for the purchase 
money, or has occupied said property. She denied that she agreed 
to have said property insured, and assign the policy to plaintiff, if 
plaintiff would not sue her. She then recited the agreement in 
writing hereinbefore stated as entered into between her and plaint- 
iff on the 31st day of January, 1885, and claimed that she fully com- 
plied with said agreement, and for that reason the sale of said prop- 
erty to her is whoHy and fully rescinded and annulled under the 
terms of said agreement. She claimed that since the 1st of March, 
1886, the plaintiff had taken possession of suid property, and rented 
it to others. She tendered a deed reconveying said property, and 
demanded that said notes be surrendered to her. She also alleged 
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that she proposed to surrender said property to plaintiff soon after 
said dwelling was burned, if plaintiff would surrender to her said 
notes; but she refused, and brought this suit to enforce her sup- 
posed lien, which had been rescinded and annulled by said agree- 
ment, ete. 

A considerable number of depositions were taken on both sides, 
and filed in the cause, bearing principally upon the questions raised 
by the attachment proceedings, and the value of the lots after the 
house was burned, and the rental value of the property while occu- 
pied by said defendant, and its present rental value; and on the 
29th day of June, 1887, the cause came on to be beard upon the 
papers formerly read and proceedings theretofore had, and the 
proofs filed, and the court decided to enforce the vendor’s lien on 
the property described in the bill, and decreed that the plaintiff re- 
cover from the defendant, Rachel C. Ingraham, the sum of $480.36, 
including interest to the 29th day of June, 1887, and directed a sale 
of said lots by a special commissioner therein appointed, unless 
said amount and costs were paid in thirty days from the date of 
said decree, after giving bond and advertising the property as 
therein directed. The said Rachel C. Ingraham, however, in her 
answer, claimed that by the terms of the agreement made and en- 
tered into between herself and the plaintiff, E. D. MacCutcheon, on 
the 31st day of January, 1885, she, respondent, was to remain in 
possession of said property until the 1st day of March, 1886, to take 
good care of said property, and keep the taxes paid up to that 
date, and on that day she was to surrender possession of said 
property to plaintiff, and also surrender the deed, and plaintiff was 
to give up the notes she then held, and the whole former trade was 
to be rescinded; and the only clause in said agreement which would 
confer upon her the right to insist upon said original contract was 
the one which provided that, by meeting all the payments due to 
that date, meaning the 1st day of March, 1886, with a probability 
of meeting the remaining deferred payments, the original contract 
should remain in full force; otherwise it was to be null and void. 
She further alleges that she complied with said contract so far as 
paying taxes and caring for the property was concerned, but that, 
being unable to pay any part of said deferred payments of pur- 
chase money then due, she failed to make said payments, nor did 
she huve any probability of meeting said deferred payments; andshe 
charges that the said contract, and the sale of said property, is wholly 
rescinded and annulled under and by the terms of said agreement. 
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Upon examination of said agreement it seems to us that the de- 
fendant, Rachel C. Ingraham, is correct in the construction she 
places upon said contract. She was to be allowed to retain peace- 
able possession of said property until the lst day of March, 1886, 
upon condition that she took good care of the same, kept the taxes 
paid up to that date, and then she was to peaceably surrender pos- 
session of said property to the plaintiff, give up the deed she held, 
and the plaintiff was to give up the notes which she then held 
against the said Rachel, and the whole former trade or sale of the 
property should be recanted. The residue of said contract merely 
conferred upon said Rachel the right to keep said property if she 
met the payments promptly, and there was a probability of her 
meeting the payments that would fall due after the first of March, 
1886. The defendant appears to have paid the taxes at consider- 
able inconvenience to herself, and to have used ordinary diligence 
in caring for the property, and nothing in the testimony taken in 
the cause shows that she was to blame for the destruction of the 
house, which occurred when she was absent from home on a visit, 
she having left it in the care of a party who had made his home 
with her, and who swears she took good care of it. Said defendant 
tenders the deed with her answer, and also a deed reconveying the 
property to plaintiff, and demands a surrender of the notes held 
by plaintiff. 

Giving, then, the agreement aforesaid, of January 31, 1885, the 
construction we have indicated, it would operate as a complete 
answer to the plaintiffs bill, so far as it seeks to enforce the ven- 
dor’s lien, and would entitle the defendant, Rachel C. Ingraham, to 
a surrender of her notes upon the return of the deed and recon- 
veyance of the title, as she offered to do in connection with the an- 
swer filed by her in this cause. The plaintiff in her bill, however, 
alleged that the draft for the sum of $500 in the possession of said 
‘Timms, as agent for said insurance company, was for the express 
purpose of paying the loss on the identical house sold by plaintiff 
to defendant Ingraham, and which was destroyed by fire in Febru- 
ary, 1886; that it is just, equitable, and right that she should have 
the full benefit of said insurance policy,—the defendant having 
never paid but about one-third of the purchase money on said house 
and lots, and having used and enjoyed the same for about four 
years, without paying any part of the deferred purchase money, 
save and except the sum of $40, with which she is duly credited. 
She further says that her vendor’s lien is a lien on said policy of in- 
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surance, and that said draft in the hands of said Timms, agent as 
aforesaid, is subject to the lien for the deferred purchase money, 
and that it was agreed between the defendant and herself that if 
the plaintiff would hold up and not sue her on said purchase money 
for said property that she, defendant, would get said property in- 
sured in some good company, and assign the benefit of the policy 
of insurance to plaintiff to indemnify her against loss and damage 
in case of fire; that said Ingraham did insure said house in said in- 
surance company, but failed and refused to assign the benefit 
thereof to plaintiff, and now refuses to pay plaintiff any part of said 
policy; and she prays judgment against said J. R. Timms, agent 
and garnishee. Said Rachel Ingraham, in her answer, denies said 
allegations that the lien retained in said deed is a lien on said pol- 
icy of insurance, or the draft in the hands of said Timms; or that 
the same, or the money realized thereon, is subject to said lien; 
and calls for proof. She also denied that she agreed with the 
plaintiff to have said house insured, and then to assign to her the 
policy of insurance if plaintiff would hold up and not sue her on 
said purchase money. 

Now, although the plaintiff had her own deposition taken in the 
cause, she states nothing in regard to said alleged agreement be- 
tween herself and said Ingraham that she should insure the prop- 
erty and assign her the policy, if plaintiff would not sue on said de- 
ferred notes; and no other witness proves any such agreement. 
If such an agreement had been established, it would have consti- 
tuted an equitable lien in favor of the plaintiff upon said policy of 
insurance; but having failed to prove any such agreement, and it 
being positively denied by the answer, it need not be considered 
further. The loss of said house, however, by fire, having occurred 
subsequent to said agreement of the 3lst of January, 1885, in re- 
gard to the rescission of said contract of sale, and before the Ist 
day of March, 1886, when said agreement was to be consummated, 
a question presents itself as to whether this state of circumstances 
would entitle the plaintiff, E. D. MacCutcheon, to said insurance 
money or any part thereof. In Wood on Fire Insurance (p. 558, § 
330), we find that “a mere contract to sell property covered by in- 
surance, even though the insured has bound himself to convey upon 
the performance of certain conditions, does not affect the validity 
of the policy; and if a loss occurs before the conditions are per- 
formed a recovery may be had by the insured even though the 
conditions are subsequently performed; and, if it was agreed that 
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the policy should be assigned to the purchaser, the judgment will 
inure to his benefit. Neither will a conditional transfer of prop- 
erty avoid the policy, but, if the insured parts with all his interest 
in the property, the policy ceases to be operative.” See, also, 2 
Bart. Ch. Pr., p. 918, § 290; also Insurance Co. vs. Morrison, 11 
Leigh, 354. And in Fland., Ins. (p. 458, § 11), we find that “a con- 
veyance, and simultaneous reconveyance back, or a transaction 
which amounts only to a conditional sale, is not such alienation as 
avoids a policy of insurance.” In Gilbert vs. Insurance Co. (23 
Wend. 43), the insured premises were conveyed in fee, and a mort- 
gage taken back to secure a portion of the purchase money. The 
residue of the purchase money was left open to await the result of 
a controversy between the vendor and a third person, respecting 
incumbrances on the property; the deed and mortgage, although 
recorded, to remain in the hands of a third party until such con- 
troversy was settled. Meanwhile the premises were destroyed by 
fire, and it was held that the deed did not take effect as an opera- 
tive instrument until the happening of the contingency provided 
for, and that the fact of its having been recorded was only prima 
facie evidence of a delivery, and might consequently be rebutted, 
and therefore the grantor was not divested of his insurable interest 
in the premises. See, also, Fland., Ins., p. 426, § 7. “A contract of 
sale, the vendor retaining the title as his security for the unpaid 
purchase money, does not divest his insurable interest. The ven- 
dor, before payment of the purchase money and delivery of the con- 
veyance, is to all intents and purposes the owner of the estate.” 
See Trumbull vs. Insurance Co., 12 Ohio, 305. Considering, then, 
the facts and circumstances developed in this case in the light of 
these authorities, I am of opinion that the plaintiff, MacCutcheon, 
had no lien of any description upon said insurance money, but that 
the said defendant, Rachel C. Ingraham, had an insurable interest 
in said real estate, both at the time said property was insured and 
at the time said loss occurred, and that she was entitled to said in- 
surance money as between herself and the plaintiff. Iam further of 
the opinion that the circuit court erred in its decree of June 29, 1887, 
in decreeing in favor of the plaintiff on the single bills described in 
the deed from plaintiff to said Ingraham for the sum of $480.36, or 
any other sum, and in decreeing a sale of said lots to satisfy the 
lien retained on the face of said. deed. This being the case, it is 
unnecessary to express any opinion upon the regularity of the pro- 
ceedings had upon the attachment sued out in the cause, as it was 
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only auxiliary to the original suit, and all dependent proceedings 
must fall if the original suit is not sustained. The decree com- 
plained of must be reversed, and the bill dismissed, and the ap- 
pellee must pay the costs of this appeal, and of the court below. 
Snyder, P., and Brannon, J., concurred. Green J., absent. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


ROLLER 
US. 
MOORE’S Apm’r.* 


M. insured his life and R. paid the premiums on the policy and obtained an 
absolute assignment from M. M. died and R. collected the policy and 
claimed it as hisown. M.’s administrators then elaimed the policy ae 
part of his assets and liable for his debts. 


Held, that the assignee of a life policy is entitled to its proceeds only to the 
extent of his insurable interest, which in this case was limited to ad- 
vances made for premiums, but, as Moore’s estate was solvent, R. was 
allowed to retain another debt which M.’s estate owed him. 


Srrayer & Liaaerr and G. M. Cocuran, Jr., for Appellants. 
Sire & Harris and W. B. Compton, for Appellees. 
; Lacy, J. 

This is an appeal from a decree of the Circuit Court of Rocking- 
ham County, rendered on the Ist day of August, 1887. 

The case is as follows: James H. Moore having died, the appellee 
Herod Homan, filed a creditor’s bill against the appellee, D. M. 
Beane, his administrator, his widow, and heirs, to have an account 
of the debts, and to subject the real and personal assets to the pay- 
ment of the debts. 

The administrator Beane answered, and claimed that among the 
assets of the decedent Moore was a policy of insurance for $5,000 
in the Equitable Life Assurance Society of the United States, 
which had been collected by the appellant, Jno. E. Roller, under an 
alleged assignment, asking that the answer be treated as a cross- 
bill, and that said Roller be made a party defendant and required 


* Decision rendered, November 7, 1889. 
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to answer, the oath being waived. And it is concerning this policy 
of insurance that this controversy is before this court. 

The administrator of Moore claims that the assignment of Moore, 
although absolute on its face, was intended to be only conditional, 
and that the interest of Roller was confined to the four premiums 
which he had paid quarterly of $62.50 each and $1 fee. 

The policy was taken out by Moore with Messrs. Lupton Bros., 
general agents of the company at Harrisonburg, the county seat of 
Rockingham County; but not having the money to pay the pre- 
mium, he gave his note to Lupton Bros. for $63.50—the premium, 
$62.50, and $1 fee. This note Lupton Bros. carried to Roller and 
sold at 20 per cent discount, and handed the policy, made out in 
the name of Moore, to Roller, as a farther security for the debt of 
Moore for $63.50. This policy and note of Moore were carried to 
Roller because Lupton knew that Roller had business transactions 
with Moore. This transaction, in its origin, was simply the pur- 
chase by Roller of the note of Moore at 20 per cent discount and 
the holding of the policy as collateral security. Moore failing to 
pay the note, Roller began to press him for the money, and then to 
insist upon an assignment of the policy, drawing up a paper to that 
effect and authorizing Roller to collect the policy with the proviso : 
* Provided that in the meantime this assignment and power be not 
cancelled and annulled.” Moore held, but did not execute this 
paper, this paper being dated March 31, 1884. 

On the 10th of June following, Roller wrote to Moore a letter 
urging the matter and referring to the paper of March 31st, 1884, 
thus : “I sent you a paper showing the contract under which I 
paid the first premium for you—that is, that as long asI paid the 
premiums the policy was to be mine and you were to assign it to 
me.” The second quarterly premium was due on the 10th of June. 
Lupton, the agent, not hearing from Moore about it, collected it 
of Roller, and Moore, not noticing the agent, paid the premium di- 
rectly to the company in New York, and Lupton received the com- 
pany’s receipt for it. 

In the meantime Moore, on the 12th of May, had applied for a 
second policy of $5,000 in the same company, and Lupton applied 
the receipt for the premium paid by Moore on the first policy to 
the first premium on this second policy, and had it issued, he hav- 
ing received payment of Roller of the second premium on the first 
policy as stated. After this Roller wrote the letter referred to of 
that date, saying further as to the paper of March 31st: “ You 
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have never returned that paper to me. I do not like that way of 
doing business, andwrite now to say that it must be attended to 
at once. You must not fail to attend to this at once.” On the 
27th of June following, Roller sent an absolute assignment to 
Moore, without any proviso. This not being replied to by Moore, 
Roller wrote again on the 4th of August : “ You have never signed 
that assignment to me of that insurance policy. It must be done 
without delay. You are not treating me right in this matter.” 
On the 10th of September, Roller paid the third premium, and on 
the 12th of August the second policy lapsed. And on the 20th of 
September following, Roller obtained the assignment of the policy, 
which is absolute in its terms. Roller paid the fourth premium, 
and on the 12th of February following, Moore died. And on the 
25th of May Roller collected the policy and claims it as his own. 

The circuit court held that the assignment was not a new con- 
tract on the 20th of September between the parties and an abso- 
lute assignment, but that it bore the impress cf the original trans- 
actions, and stood merely as a security for the advances made by 
Roller; and, following the case of Page vs. Burnstein (102 U. S., 
664), required Roller to account to the administrator of Moore for 
the policy, after deducting the premiums paid by him. And also, 
as this policy made Moore’s estate solvent, Roller was allowed to 
retain another debt which Moore’s estate owed him, all the debts 
of Moore being amply provided for. 

From this decree Roller appealed. He insists that under the 
assignment the policy was his, and that it vested in him the abso- 
lute ownership; that he had, as the creditor of Moore, an insurable 
interest in his life, and that the policy was not therefore a wager 
policy. 

The case of Page vs. Burnstein, supra, relied on by the circuit 
court and followed in its decision, is very similar to this case. 

From the opinion in that case we find that the transactions be- 
tween Page and Burnstein had their origin in a loan of money by 
Burnstein to Page. To secure that loan an assignment was made 
of Page’s interest in the policy to the extent of the sum borrowed. 
Each subsequent assignment showed upon its face a similar ar- 
rangement until that of January 7th, 1873, was executed. The 
latter assignment by itself imputed an absolute transfer to Burn- 
stein of all the right, title, and interest of the assured in the policy, 
and to the payments made therefor, and all benefits and advan- 
tages to be derived therefrom. “But,” says the opinion, “the 
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circumstances disclosed in the record indicate with reasonable cer- 
tainty that the real and only object of the execution of the assign- 
ment of January 7th, 1873, was to invest Burnstein with the entire 
control of the policy, to the end that thereafter the company might 
deal directly with him, and, upon the death of the assured, that he 
might be invested with full authority to receive the proceeds of the 
policy and apply them in re-payment of such sum or sums as he 
had loaned to Page upon the security of the policy.” 

“In other words, the last assignment may be construed as sim- 
ply appointing Burnstein, upon the death of the assured, to receive 
from the company such sum as would then be due on the policy, 
and, after reimbursing himself to the extent of his loan to Page, to 
pay the balance to the persons entitled thereto. A different con- 
struction of that instrument would place Burnstein in the position 
of being pecuniarily interested in the death of Page. Unless com- 
pelled to do so, we should not suppose that he had any desire or 
purpose to speculate upon the life of Page, or to do more than se- 
cure the repayment of the money actually loaned by him to the 
assured.” 

It is certainly true in this case, if not conceded, that the orig- 
inal assignment prepared by Roller was an absolute assignment, 
and authorizes Roller to collect the policy with due proviso, “ pro- 
vided that in the meantime that this assignment and power be not 
cancelled and annulled.” This was all that Roller asked at first. 

In the 10th of June note, as stated, Roller claimed that this was 
the original agreement, as he believed, saying: “I sent you a paper 
showing the contract under which I paid the first premium for you; 
that is, as long asI paid the premium the policy was to be mine, 
and you were to assign it to me.” Subsequently, Roller, in a per- 
sonal interview, procured an assignment absolute on its face. 

The circuit court held that this assignment bore the impress of 
the original transaction, and stood merely as a security for the ad- 
vances made by Roller. 

If the assignment was absolute, as it appeared upon its face to 
be, and was so intended to operate between the parties, we must 
consider whether Roller held such an insurable interest in the life 
of Moore as would render such an assignment valid. The policy 
as taken out by Moore was a valid contract, and as such was 
assignable by the assured to Roller as security for any sums lent 
to him or advanced for the premium and assessments upon it. 
But was it assignable to Rollerfor any other purpose? 
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As was said by Mr. Justice Field in a similar case (Wamack vs. 
Davis, 104 U. S. R., 779): “The association had no insurable in- 
terest in the life of the deceased, and could not have taken out a 
policy in its own name. Such a policy would constitute what is 
termed a wager policy, or a mere speculation contract upon the 
life of the assured, with a direct interest in its early termination. 
It is not easy to define with precision what will, in all cases, con- 
stitute an insurable interest. It may be stated, generally, however, 
to be such an interest arising from the relations of the party ob- 
taining the insurance, either as creditor of or surety for the as- 
sured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or benefit from the continu- 
ance of his life. It is not necessary that the expectation of ad- 
vantage or benefit should be always capable of pecuniary estima- 
tion, for a parent has an insurable interest in the life of his child, 
and a child in the life of his parent; a husband in the life of his 
wife, and a wife in the life of her husband. The natural affection 
in cases of this kind is considered as more powerful, as operating 
more efficaciously, to protect the life of the insured than any other 
consideration. But in all cases there must be a reasonable ground, 
founded upon the relations of the parties to each other, either 
pecuniary, or of blood, or affinity, to expect some benefit or advan- 
tage from the continuance of the life of the assured.” 

The foregoing was approved in the subsequent case of Connecti- 
cut Mut. Life Ins. Co. vs. Lachs (108 U. S. R., 503), and again in 
N. W. Mut. Life Ins. Co. vs. Armstrong (117 U.S. R., 597), the 
same learned justice saying in that case as to an assignment: “A 
policy of life insurance, without restrictive words, is assignable by 
the assured for a valuable consideration equally with any other 
chose in action when the assignment is not made to cover a mere 
speculative risk, and thus evade the law against wager policies, 
and payment thereof may be enforced for the benefit of the 
assignee.” 

The assignment of a policy, however, to a party not having an 
insurable interest is as objectionable as the taking out of a policy 
in hisname. To the extent in which the assignee stipulates for the 
proceeds of the policy beyond the sums advanced by him, he 
stands in the position of one holding a wager policy. The law 
might be readily evaded if the policy, or an interest in it, could, in 
consideration of paying the premiums and assignments upon it, 
and the promise to pay upon the death of the assured a portion of 
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its proceeds to his representatives, be transferred, so as to entitle 
the assigee to retain the whole insurance money: Wamack vs. 
Davis, supra; Franklin Life Ins. Co. vs. Hazzard, 41 Ind., 116; Ste- 
vens vs. Warren, 101 Mass., 564; Cammack vs. Lewis, 15 Wall, 
643; Cooper vs. Shaeffer, Adm’r, Atlantic Rep., vol. 2, 548: Corson’s 
Appeal, 113 Pa. St., 438; Cooper vs. Weaver’s Adm’r, Atlantic Rep., 
vol. 2, 780: Lamont vs. Hotel-Men’s*Mut. Ben. Asso., 30 Fed. Rep., 
817; Batdorf vs. Fehen, 9 Atlantic Rep., 468; Sheegar vs. Garman, 
4th Atl. Rep., 60; Ruth vs. Katterman, 3 Atl. Rep., 835, and note; 
Price vs. Supreme Lodge Knights of Honor and Others, 4 South- 
western Rep., 633; Missouri Valley Life Ins. Co. vs. McCann, 12 
Pac. Rep., 517, and cases cited. 

While the foregoing is in accordance with the weight of authority, 
the decisions are not uniform, and we are referred to numerous de- 
cisions to the contrary as to assigned policies: St. John vs. Ameri- 
can Mut. Life Insurance Co., 13 N. Y., 31; Valton vs. National Loan 
Fund Life Assurance Company, 20 N. Y., 32; Ashley vs. Ashley, 3 
Simons, 149. The New York Court of Appeals holding that a valid 
policy of insurance effected by a person upon his own life is assign- 
able like an ordinary chose in action, and that the assignee is en- 
titled, upon the death of the assured, to the full sum, payable with- 
out regard to the consideration given by him for the assignment, or 
to his possession of any insurable interest in the life of the assured. 
But we are of opinion to follow the decisions on this subject of the 
Supreme Court of the United States, and those of other courts in 
accord therewith. And we are of opinion that if there be any 
sound reason for holding a policy invalid when taken out by a party 
who has no interest in the life of the assured (which will not be 
denied), it is difficult to see why that reason is not as cogent and 
operative against a party taking an assignment of a policy upun the 
life of a person in which he has no interest. The same ground 
which should invalidate the one should invalidate the other, so far, 
at least, as to restrict the right of the assignee to the sums actually 
advanced by him. 

In the conflict of decisions on this subject we are free to follow 
those which seem more fully in accord with the general policy of 
the law against speculative contracts upon human life. Justice 
Field, in Wamack vs. Davis, supra. Of the dangerous and perni- 
cious tendencies of such policies, where one person is enabled to 
hold a money interest in the death of another, and, for gain, to 
desire and bring about the death of another by felonious means, is 
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forcibly illustrated by the case of the N. Y. Mut. Life Ins. Co. vs. 
Armstrong, supra, where Hunter induced his friend Armstrony to 
insure his life in his own name and assign the policy to him, and 
within six weeks waylaid him on the highway at night, and slew him 
with blows inflicted from behind, for whichhe was afterwards hanged. 

The decision of the circuit court is, we think, without error. 
The transactions between the parties were rightly considered as a 
whole, each supporting the other; but, if the assignment is absolute 
in the first place, the decree is still right, because Roller had no 
greater insurable interest in the life of the assured than is decreed 
him. 

The decree of the Circuit Court of Rockingham appealed from 
here must, therefore, be affirmed. Decree affirmed. 


SUPREME COURT OF LOUISIANA. 


Vy. & A. MEYER & CO. 
vs. 


QUEEN INS. CO.* 


In construing insurance contracts in which there is some ambiguity, courts 
should be guided by the rule that where two interpretations equally fair 
may be given, that which gives the greater indemnity shall prevail. Un- 
der a policy which does not forbid repairs per se, but imposes the condi- 
tion on the insured to obtain the written consent of the company before 
doing any act which may increase the risk insured against, courts will 
not conclude that repairs, though very extensive, and bordering on re- 
construction, operate an increase of risk, but will weigh the degree of care 
used by the insured while making such alterations, and all circumstan- 
ces connected with the operation, and decide each case on the particular 
showing therein made. An addition or extension to an insured building 
does not of itself operate an increase of the risk. The improvements made 
to the building in connection with the extension may decrease the risk. 


Messrs. Farrar, Jonas & Krurrocunirr, for Plaintiffs. 
Mr. H. H. Hatt, for Defendant and Appellee. 


* Decision rendered, December 2, 1889.—Reversing Civil District Court for the Parish of 
Orleans. (Ins. L. J., Vol. 18, page 238). 
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Pocug, J. 

This action is on a policy of insurance on a sugar-house which 
was totally destroyed by fire on Jan. 4, 1887. The amount of insur- 
ance was $10,000, and the amount claimed is $8,802.84 as the 
proportion due by the defendant; there being insurance on the same 
property in another company. 

Plaintiff's appeal from a judgment which rejected their demand 
in full. The defense on appeal presents three points, which are all 
three predicated on the following stipulations contained in the fifth 
of certain conditions appended to the policy :— 

“This policy shall become void, in case the assured shall have 
made any false representation, or concealed any fact material to 
the risk, or in case the risk insured against be increased by any 
means whatever without the insured giving notice to the company 
and obtaining the written consent therefor indorsed on said policy.” 

The grounds of defense are:— 

First—That the building insured was described by the insured 
as “his brick shingled sugar-house and purgeries,’ when in fact 
one of the purgeries was a two-story frame structure. 

Second—That without giving notice to the company, and without 
its knowledge or consent, the insured tore down and completely de- 
molished a large portion of the sugar-house, which he rebuilt, mak- 
ing a new sugar-house of new and different materials, that he de- 
stroyed the boiler-sheds, building new ones in their stead in a dif- 
ferent place, and that he increased the size of the cane-shed by some 
eighty feet in length, which works were not ordinary repairs, but 
new constructions, during the making of which, from the 8th of 
August to the 6th of October, 1886, the buildings were placed and 
remained under the control of numerous workmen, thereby ma- 
terially increasing the risk insured against. 

Third—That without the knowledge or consent of the company, 
the insured converted the two story frame structure, described as a 
“purgery,” into a sleeping apartment, in which was erected a stove, 
the pipe of which passed through the side or window of said build- 
ing in which sugar-house hands slept, and in which the fire alleged 
to have damaged the sugar-house originated, thus changing the use 
of said purgery in violation of a stipulatfon in section 5 above re- 
ferred to, in which it was convenanted that the premises should 
not be occupied or used for any other purpose than that stated in 
the policy. The policy was issued to the owner of the property, 
Adolph Meyer, and purported to cover the following risks :— 
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$3,000 on his brick shingled sugar-house and purgeries; $4,250 on his vac- 
uum pans; $500 on his other machinery and appurtenances, exclusive of pumps, 
tanks and mill pro rata contained in above described buildings; $250 on his 
boiler sheds; $2,000 on his boilers while contained therein. 

First—On the first ground of defense it isin proof, and it is not de- 
nied by plaintiffs, that one of the purgeries was a wooden struct- 
ure; but the question for discussion is to ascertain whether the in- 
sured had represented it as built of brick. 

Our construction of the language used as hereinabove trun- 
scribed does not justify such a conclusion. In quoting the words 
“brick, shingled sugar-house and purgeries” defendant's counsel 
inadvertently but invariably puts a comma between the words 
“brick” and “ shingled;” and thus punctuated the sentence might 
be construed as meaning a “brick and shingled sugar-house and 
brick purgeries.” 

But there is no such punctuation either in the application for in- 
surance, or in the policy itself which is before us inits original form. 

And besides, in the item referring to the insurance on the ma- 
chinery and appurtenances, the policy contains the statement that 
the same “are contained in above described buildings.” 

The use of, the word “buildings” in the plural, in referring to 
the “brick shingled sugar-house and purgeries,” shows clearly to 
our minds that the parties did not consider the “ sugar-house ” 
and the “purgeries” as a unite or asa single entity, forming to- 
gether but one object or building, and thus all covered by or in- 
cluded in the same description. 

And in point of fact the diagram of the insured buildings shows 
that the two side purgeries as described were merely wings of the 
main building. The evidence shows, as all persons familiar with 
the peculiar construction of sugar-houses know, that purgeries are 
not usually considered as parts of the sugar-house proper, from 
which they are generally separated by a wall or other partition. A 
purgery is a room in which hogsheads full of sugar are placed in a 
standing or upright position for the purpose of being drained. To 
drain sugar is to separate molasses contained in all sugars, cooked 
or boiled in open kettles, from the sugar itself. Through small holes 
or apertures made at the bottom of the hogshead, large enough for 
a liquid to run through, but not large enough to pass sugar or solid 
matter, the molasses runs into a reservoir, usually of cemented 
brick, over which the hogsheads containing sugar are placed on 
beams or rafters at a short distance from each other. 
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These buildings or apartments are not usually built as staunch as 
those portions of the sugar-house which are specially devoted to the 
extraction of the juice from the cane and to the boiling of it into 
sugar; and hence they are generally less exposed to destruction 
either from fire or from boiler explosions, as they are remote from 
the places in which intense fire is handled or used and steam 
generated. 

Hence it is that “purgeries” are usually mentioned as separate 
appurtenances in descriptions of sugar-houses, especially in con- 
tracts of insurance, and for that reason the insured in this case and 
the company itself made a distinct and a separate mention of them. 
From all of which.we conclude that the insured did not intend to 
represent, and the insurer did not understand them to be described, 
as brick structures. Hence the case does not fall within the effect 
of the rule invoked by defendant’s counsel as settled by the case of 
Chase vs. Hamilton Insurance Company, 20 New York Reports, page 
52, in which it was held that the description of a “stone dwelling 
house ” included the wooden kitchen and that the latter should have 
been specially mentioned to avoid the effect of misrepresentation. 

If even we had felt a doubt as to the correctness of our construc- 
tion of the language used by the insured, and had hence concluded 
that the language was ambiguous, we should have reached the 
same result under the guidance of the wise rule culled from judi- 
cial interpretations of similar language, and formulated by Mr. May 
in his valuable work on insurance. . 

Speaking of insurance contracts he says:— 

“ Having indemnity for its object the contract is to be construed 
liberally to that end, and it is presumably the intention of the in- 
surer that the insured shall understand that in case of loss he is to 
be protected to the full interest which any fuir interpretation will 
give. The point of the rule is that where two interpretations 
equally fair may be given, that which gives the greater indemnity 
shall prevail.” May on Insurance, s. 174, p. 203. 

We are therefore clear in our conviction that the policy was not 
avoided by any alleged misrepresentation on the part of the insured. 

Second—On the second point of discussion the record shows 
that very extensive repairs and radical changes ‘ve. » made in, to, 
and around the sugar-house, and that for the purpose of making 
the same, large numbers of workmen were employed about the build- 
ings from the beginning of August to the middle of October, 1886. 

A portion of the sugar-house proper, about 100 feet in length by 
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forty-seven feet in width, was entirely replaced by a new structure 
of the same dimensions; the former boiler-sheds, one of which was 
on either side of the sugar-house, were torn down and all the boil- 
ers were constructed on one and the same side and covered by a 
single shed. The cane-shed was enlarged by eighty feet, and a 
portion of the former shed was inclosed by planks and converted 
into a mill and engine room. 

The entire roof of the sugar-house, including all accessory build- 
ings, was renovated and altered from a shingle to a corrugated 
iron roof. 

The condition in the policy did not forbid repairs per se, but 
only incidentally in so far as they might tend to increase the risk. 
The repairs, alterations, and reconstruction were made during the 
summer months, when the building was vacant and unoccupied, or 
used for no purpose incident to the ordinary use of a sugar-house. 
They were made at atime when no fires are needed or used for 
warming purposes, and the whole labor and operations throughout 
carried on under the supervision of the plantation manager or over- 
seer. Hence we conclude that during that time the risk insured 
against was not increased. : 

Now as to the changes and alterations made, we find that far 
from increasing the risk, they palpably and materially decreased 
the same. 

We have no hesitation to declare that in our opinion the sugar- 
house after the repairs, alterations, and reconstruction complained 
of had been completed was a far better risk for insurance against 
fire than it was at the time when the policy was issued. 

An immense area of shingle roof made way for corrugated iron 
roof, a style of material thus used on account of its recognized 
safety from fire. Wooden windows and shutters had been replaced 
by glazed sash. 

Old and dangerous boiler sheds had made way to a single shed, 
inclosed and covered with corrugated iron. 

And we feel confident that the danger from fire to that portion of 
the cane-shed which was used for a mill and engine-room had 
thereby decreased instead of being increased. An open space cov- 
ered by shingles, resting on wooden posts, under which cane straw 
was unavoidably spread about, under which work was done by 
promiscuous laborers and requiring no special skill, in close prox- 
imity to the engine boilers and to the fire furnaces and opened to 


the winter winds is certainly a more prominent danger point for 
Vou. XIX.—4, 
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fires than the same space under an iron roof, inclosed by planks, 
resting on brick foundations, lit up by means of glazed sash, and 
under the control of skilled laborers, such as engineers and their 
assistants. 

Surely counsel cannot be serious in arguing that such an alteration 
would increase the risk of fire insurance. 

As to the extension of the cane-shed we hold that the new shed, 
as it stood on the day of the fire, although larger than it was at the 
date of insurance, but with an iron instead of its former shingle 
roof, was less exposed to fire than it was before. 

We have carefully studied all the authorities submitted to us by 
defendant’s counsel, and we are aware that some decisions are to 
the effect that an extension of the insured building is considered as 
an avoidance of the policy. 

But we prefer to adopt the views of those courts which hold that 
the rule is not absolute, and that each case must be tested under 
its own peculiar circumstances, to be left to and weighed by the 
jury: May on Insurance, secs. 222, 223, 224; Jolly’s Administrator 
vs. Baltimore Equitable Society, reported in Bennett’s Fire Insur- 
ance Cases, vol. 1, p. 187. 

We understand the correct view to be in the construction of in- 
surance contracts that the insurer must be protected against the 
recklessness or fraudulent practices of the insured, and that the 
true intent of both parties, tested in honest purposes and with fair 
intentions and proper motives on both sides, is to be sought and 
should be enforced. 

We understand that the numerous conditions appended to the 
policy in this case, and to insurance contracts generally, and usually 
printed in such small type that the best and keenest eyes are needed 
to decipher them, are intended to screen the company against 
fraud and deception, but not to entrap the guileless insured who 
honestly seeks protection from unforseen and above all unexpected 
losses by fire, either accidental or incendiary. But surely courts 
would be recreant to their plain duty if defences resting on such 
conditions, seldom brought home to the insured in any other way 
than by small print, very difficult to read, would meet with favor. 

In this very case one of the conditions printed in most diminutive 
type is to the effect that the policy is to become void in case the 
insured building “shall become vacant or unoccupied.” Now surely 
everybody, including the insurance company, knows that between 
the months of March at the latest, and October, sugar-houses are 
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not used and are therefore vacant and unoccupied. And yet such a 
clause was left in this contract. It is hardly to be supposed that if 
this sugar-house had been burned at any time between these 
months such a defense could have prevailed. 

In view of such conditions we somewhat share the indignation 
of the Supreme Court of Illinois when it said: ‘ Such conditions, 
printed as they usually are, in the smallest type, and read with great 
difficulty, are but traps when the attention is not called to them.” 
62 Ill., 460, Jones vs. Ins. Co. 

Third—There is no more force in the third contention of the de- 
fendant, which is to the effect that the risk was increased by con- 
verting and using one of the buildings described as a purgery as a 
sleeping-apartment for sugar-house employes with the luxury 
of a stove. 

It is in proof, and it appears from the application of the insured, 
that the sugar-house was worked exclusively by steam and that 
vacuum pans were used in boiling the sugar. 

Now it is well known, as is shown by the evidence, that in such 
sugar-houses purgeries are not used as such, the sugar being 
drained by means of centrifugals. 

Hence it follows that in the present case the word “ purgeries’ 
was simply used as descriptive, and not as a representation that the 
buildings described as “purgeries” were absolutely to be used 
as such. 

It is in proof that the three apartments named “purgeries” had 
been originally built for such purpose, but that such use thereof 
had been abandoned long before the date of this insurance. 

But, be that as it may, it is in proof that in many sugar-houses, 
and particularly in the one now under discussion, in the vacant loft 
above the purgery proper, sleeping accommodations were provided 
for sugar-house hands, who do night work, some of whom are 
awaked at midnight, others retiring for rest at that time. 

The evidence shows that such use of one of the so-called purger- 
ies had prevailed for several years before the fire, and that the ob- 
noxious stove had been placed therein since the year 1882. 

After a thorough review of the many defenses, very ably discussed 
by counsel for the defendant, we reach the conclugion that the case 
is with plaintiffs, and that they are entitled to recover on their policy. 

But we are in accord with defendant’s counsel that the amount 
of their claim is not supported for more than $6,556. 
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His calculations on that point are correct, and they find ample 
sanction in the evidence which it is unnecessary to detail in this 
opinion. 

It is therefore ordered that the judgment appealed from be an- 
nulled, avoided, and reversed, and it is now ordered, adjudged, and 
decreed that plaintiffs do have and recover judgment against the 
defendant company in the sum of $6,556, with legal interest from 
Jan. 4, 1887, until paid, and for cost of suit in both courts. 


SUPREME COURT OF WISCONSIN. 


SEYK er at. 
Us. 


MILLERS’ NATIONAL INS. CO.* 


The policy of a mutual company provided that in case of neglect for thirty 
days after notice to pay any assessment on the premium note, it should 
be void until such payment was made. 

Held, That the provision did not apply to an assessment of which notice was not 
given until after the destruction of the property by fire. 

Held, that the valued-policy law of Wisconsin, making the amount insured the 
value of the property in case of total loss, applies to all insurance con- 
tracts affecting Wisconsin property, though made in other states with 
companies of such other states. 

Where all the combustible materials were destroyed and the brick walls were 
useless as walls, so that the identity and specific character of the buildings 
as such were destroyed, there was a total destruction of the property 
within the statute. 

Held, That a submission to arbitration and an award is not a waiver of the 
valued-policy law, and will not prevent the insured from claiming the 
benefit of the law. 


Exuis, Greene & Merriwz and M. H. Bracu, for Appellant. 
Joun Warawa (Turner & Trin, of counsel), for Respundents. 


Lyon, J. 
The defendant company is a corporation organized under the 
laws of Illinois, and doing business as a mutual insurance company 
in the city of Chicago. This action is upon a policy of insurance 
issued by it to the plaintiffs, dated September 5, 1885, in and by 
which it insured the plaintiffs for five years against the loss by fire - 


— 


* Decision rendered, January 29, 1889. 
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of or damage to certain real and personal property in the city of 
Kewaunee, Wis., to the amount of $10,000. The insured property 
is described in the policy in four subdivisions, and the amount of 
insurance thereon is specified therein as follows: (1) Two flouring- 
mill buildings,—one frame and the other brick,—and a brick boiler 
and engine house, all known as the “ Northwestern Mills,” insured 
in the sum of $1,785; (2) fixed and movable machinery, tools, and 
fixtures in such flouring-mill buildings, in the sum of $4,775; (3) 
engine, boiler, tools, machinery, and implemeuts in the engine and 
boiler house, for $840; and (4) grain, flour, feed, etc.,in such build- 
ings, for $2,500. On August 27, 1887, the insured property, or at 
least most of it, was destroyed by fire. Due proofs of such loss 
were afterwards furnished to the defendant as required by the 
policy. There was concurrent insurance on the property, and the 
proportion of loss to be paid by the defendant (if liable on the 
policy) on account of the burning of the insured property, except 
the buildings first above described, was agreed upon by the parties, 
and is not here in controversy. The sums thus agreed upon are, 
on the property described in subdivision 2, $4,875; in subdivision 
3, $395; and in subdivision 4, $1,345.72. Such proportion on the 
buildings (subdivision 1) if the policy is held subject to Rev. St., 
§1943, is $1,785, the amount of the insurance written therein; but 
if it is not a valid policy under that statute, the proportion of the 
loss on such buildings to be paid by the defendant (if otherwise 
liable) is $1,102.13. This sum was ascertained by an award of 
arbitrators, determining the amount of the loss on such buildings, 
made pursuant to a submission of the matter by the parties to such 
arbitrators. Other material facts in the case are stated in the 
opinion. The jury found specially that the loss by the burning of 
such buildings exceeded all the insurance thereon, and that the loss 
was total. The court held that the policy was governed by the 
above statute, and allowed the plaintiffs $1,785 on account of the 
loss of the buildings. Judgment was entered for the plaintiffs June 
11, 1888, for $8,490.82 damages, and for costs. Soon after, and 
before this appeal was taken, the plaintiffs duly entered a remission 
of $116.56 of that amount, thus reducing the damages to $8,374.26. 
The defendant appeals from the judgment. 

1. The first question to be determined is whether the defendant 
company is liable at all on the policy in suit. This question arises 
out of the following facts: The company does business on the 
mutual plan, and as a part consideration for the policy the plaintiffs 
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executed to it its premium or deposit note for $2,750 as a basis for 
assessments to pay losses. The by-laws of the company provide 
that if a policy-holder neglects, for thirty days after notice thereof, 
to pay any assessment on his note, his policy “shall be null and 
void and of no effect until such payment is made.” The plaintiffs 
were notified September 5,1887 (which was after the insured 
property had been burned) that an assessment of $192.50 had 
theretofore been duly made upon their deposit note. They have 
never paid this assessment, and it is claimed that the policy thereby 
became forfeited, or, at least, that no action can be maintained upon 
it until the assessment is paid. An examination of the language of 
the above by-laws will show that its scope and effect is misappre- 
hended, and that the non-payment of the assessment falling due 
after the loss does not, by its terms, result in defeating an action 
upon the policy. The provision in the policy that it shall be null 
and void in the contingency named necessarily means that the con- 
tract of indemnity written therein shall thus become null and void. 
But, before the delinquent assessment became payable, such con- 
tract of indemnity ceased to exist, and there was nothing upon 
which the provision could operate. By reason of the destruction 
of the insured property, the obligation of the insurer to pay the loss 
became absolute, subject only to the conditions that due proofs of 
loss should be made. Thus the relation of debtor and creditor 
existed between the parties when the plaintiffs made default in 
respect to the assessment, and it is immaterial that the amount of 
loss was not actually due when the assessment became payable. 
The by-laws do not provide that a default after loss shall forfeit 
such indebtedness, but only the contract of indemnity, and when 
the default occurred there was no contract to be forfeited. But 
had the by-laws contained the additional provision that a default in 
the payment of an assessment after the liability of the insurer on 
the policy had become fixed and absolute (which it does not), we 
should then have the question decided in Dogge vs. Insurance Co. 
(49 Wis., 501) and in Alkan vs. Insurance Co. (53 Wis., 136), wherein 
it was held that, after liability actually attaches under the policy, 
the entire relation between the parties is changed from that of 
insurer and insured to that of debtor and creditor, and clauses in 
the policy which provide that certain acts or omissions of the insured 
shall invalidate it are inoperative. See, also, 2 Wood, Ins., p. 758, 
§ 361. We think the rule and reasoning of those cases would be 
applicable here, did the by-laws of the company contain the pro- 
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vision above suggested, and we should be compelled to hold the 
provision void. We conclude, therefore, that there has been no 
forfeiture of, or suspension of, liability on the policy, and the 
insurer remains liable thereon for the loss. 

Much testimony was introduced or offered on the trial by the 
plaintiffs to show a waiver of the alleged forfeiture by an agent of the 
defendant company, and the general officers thereof, and on the 
part of the defendant to show want of authority by such agents and 
officers to make an effectual waiver thereof. The views above 
expressed render all such testimony, and all rulings of the court 
either admitting or rejecting it, entirely immaterial. There are 
numerous exceptions to such rulings, but they require no further 
notice. 

2. Having determined that the insurer is liable on the policy for 
the loss caused by the burning of the insured property, we are now 
to ascertain the extent of such liability. As. before stated, the only 
controversy between the parties is the amount of loss on the build- 
ings described in the first subdivision in the policy. 

(1) Is the policy in respect to that property governed by section 
1,943, Rev. St.? It is there provided that “whenever any policy of 
insurance shall be written to insure any real property, and the 
property insured shall be wholly destroyed, without criminal fault 
on the part of the insured or his assigns, the amount of the insur- 
ance written in such policy shall be taken conclusively to be the 
true value of the property when insured, and the true amount of 
loss and measure of damages when destroyed.” The defendant 
company introduced or offered testimony tending, or which might 
have tended, to show that the contract of insurance was made 
exclusively in the state of Illinois, and that the laws of that state 
limit the liability on the policy to the actual loss. Some of this 
testimony was rejected. The contention of counsel for the company 
is that if those facts existed—the defendant being an Illinois cor- 
poration, and the loss being payable in that state—the contract is 
governed by the laws of that statc, and hence that section 1943 of 
our statutes does not affect the recovery. The circuit court held 
otherwise, and we think correctly. Section 1,943 affects real 
estate only, and is general in its terms. It does not except from its 
operation insurance contracts made elsewhere. It is founded upon 
what the legislature regarded as sound public policy, ard mani- 
festly was intended to apply to all insurance contracts, no matter 
where made, affecting real property in this state. Itis as competent 





56 Report of Decisions. [Jan., 


for the legislature to enact such a law as one prescribing the mode 
of execution and the effect of deeds, leases, or other conveyances 
of real property situated in this state, no matter where such instru- 
ments were executed. Hence, conceding this to be an Illinois 
contract, still it is governed by section 1,943, if otherwise within 
that section. See Reilly vs. Insurance Co., 43 Wis., 449; Thomp- 
son vs. Insurance Co., id., 459; Bammessel vs. Insurance Co., id., 
463; Thompson vs. Insurance Co., 45 Wis., 389. 

(2) Were the insured buildings wholly destroyed within the 
meaning of section 1,943? The evidence is that all the combusti- 
ble material in the structures was destroyed, and, although portions 
of the brick walls were left standing, yet they were useless as walls, 
and many, perhaps most, of the bricks therein were spoiled by the 
heat. It cannot be doubted that the identity and specific character 
of the insured buildings were destroyed by the fire, although there 
was not an absolute extinction of all the parts thereof. This was 
an entire destruction of the buildings, within the meaning of the 
statute: 1 Wood, Ins., § 107. The jury were so instructed. 

(3) The parties submitted the question of the amount of loss on 
the buildings to arbitrators, pursuant to a stipulation contained in 
the policy, and the arbitrators awarded the same at a sum which 
would make the liability of the company $682 less than it would be 
if the policy is enforced under the statute. It is claimed that the 
submission is a waiver of the benefits of the statute, and that the 
defendant’s liability is limited by the award. This proposition was 
negatived by this court in Thompson vs. Insurance Co., supra. In 
the opinion in that case, after referring to the cases in 43 Wis., 
above cited, Mr. Justice Orton says: “Ifa stipulation in the policy 
of insurance that the loss or damage should be established accord- 
ing to the true and actual marketable value of the property 
destroyed will not be enforced to lessen the amount of insurance 
written in the policy, against the rule established by the statute, in 
a court of law, much less will the award of arbitrators chosen by the 
parties under another stipulation, lessening such amount, be cor- 
rected and enforced in a court of equity.” 

3. The judgment for damages, after deducting the sum remitted 
therefrom, is $8,374.26. The items which may properly be included 
therein are the following: Loss on account of property described 
in subdivision 1, $1,785; in subdivision 2, $4,875; in subdivision 3, 
$395; and in subdivision 4, $1,345 72; total, $8,400.72. Deduct 
unpaid assessment, $192.50, and $4.11 interest thereon from Sep- 
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tember 5 to December 25, 1887,—in all, $196.61. Balance, $8,204.11. 
Interest thereon at 6 per cent, from December 25, 1887, to date of 
judgment, June 11, 1888, $225.88. Total, $8,429.99, due plaintiffs at 
date of judgment. This is $55.73 in excess of the judgment as 
entered, less the sum remitted. This computation is on the basis 
furnished by the agent of the company, and in all respects is most 
favorable to the company. A computation on strictly legal rules 
would probably somewhat increase the amount due on the policy. 
‘There is an item of $58, salvage, five-sixths of which, or $48.33, is 
chargeable to the plaintiffs on the policy it suit. It is understood 
that this sum was deducted from the amount which would other- 
wise have been due plaintiffs under the fourth subdivision of the 
policy, and that the $1,345.72 allowed them under that subdivision 
is the balance of loss after deducting the amount of such salvage. 
But if this is not so, and the deduction should be from the judg- 
ment, still the judgment is not too large. It is believed that the 
foregoing propositions include and determine all the errors assigned, 
either rendering them unimportant, or overruling the exceptions. 
The judgment of the circuit court must be affirmed. 


a 


SUPREME COURT OF INDIANA. 


CONTINENTAL INS. CO. ) 


vs. ) 
WILLIAM MUNNS.* ) 


The policy insured B. on his house and farm buildings and personal property 
contained therein. It stipulated that it should be void in case of incum- 
brance, and without consent B. afterwards mortgaged in violation of the 
condition, and then sold the property and transferred the policy. The 
company subsequently assented to the transfer and sale, but in ignorance 
of the mortgage, a loss ensued. 

Held, That there was a new contract between the company and the purchaser, 
and the rights of the latter were not invalidated by the violation of the 
policy condition by B. 


Crane and Anperson, for Appellant. 
H. H. Docurerman, for Appellee. 
* Opinion filed, September 17, 1889. 
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Mitcuett, J. 

This is an appeal from a judgment rendered by the Montgomery 
Circuit Court, in favor of William Munns against the Continental 
Insurance Company. The questions for decision arise upon the 
following facts: On January 17, 1883, the insurance company 
aboved named delivered to John Bittle a policy of insurance by 
which it insured his dwelling-house aud its contents, consisting of 
household furniture, etc., his barn, sheds, and granary and their 
contents severally, consisting of farming utensils, wagons, carriages, 
grain, horses, etc., for a period of five years, for a gross premium of 
$37. At the time the policy was issued, Bittle owned the farm 
upon which the several buildings insured were situate, and the 
personal property covered by the policy was in the buildings therein 
described, the insurance being apportioned in specified sums upon 
the several buildings and the property therein situate. The policy 
contained a stipulation of the following purport: “If the appli- 
cant shall mortgage or otherwise encumber the property hereby 
insured, without notice to and consent of the company indorsed 
hereon, this policy shall be null and void.” On the 27th day of 
June, 1885, Bittle, without notice to the company, and without its 
knowledge or consent, mortgaged the farm upon which the house, 
barn, and other buildings insured were situate, to the Provident 
Life & Trust Company of Philadelphia, to secure a loan of $5,000. 
In the month of September following he sold and conveyed the 
land, with the buildings thereon, to William Munns for the consid- 
eration of $12,000, and in a few days thereafter, without any new 
consideration, transferred the policy of insurance to the purchaser. 
The latter soon afterwards presented the policy to the company’s 
general superintendent, who indorsed its consent thereon that the 
policy might be assigned to the purchaser, subject to all the terms 
and conditions mentioned or referred to therein. The company 
had no notice or knowledge of the existence of the mortgage at the 
time it gave its consent to the transfer of the policy. On July 27, 
1886, the barn, shed, and granary and their contents were con- 
sumed by fire, entailing a loss amounting to $1,700. After the 
destruction of the property the company learned of the mortgage 
executed by Bittle, when it refused payment of the loss, on the 
ground that placing the incumbrance above mentioned on the 
property was a violation of the condition of the policy which 
rendered it null and void. 
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Whether the judgment shall be affirmed or reversed depends 
upon whether or not the company can avail itself of the default of 
Bittle in an action on the policy by the plaintiff. It must be 
assumed as a matter of course that the latter, when he purchased 
the farm and took an assignment of the insurance policy, had 
knowledge of the mortgage on the land and of the condition 
relating to incumbrances in the policy. Imputing to him knowl- 
edge of these fact, the question remains, did he take the property 
strictly as assignee subject to all the infirmities, defenses, or any 
forfeiture which the laches or default of the assignor may have 
imposed upon it, or did the assignment, with the consent of the com- 
pany, constitute the policy in effect a new and original contract 
between the latter and assignee, unaffected by any previous forfeit- 
ure that may have occurred? If the transfer of the policy simply 
substituted the assignee to the rights which the assignor then had 
in the contract, it may well be said that if the latter had no rights 
by reason of the forfeiture, which occurred prior to the assign- 
ment, the next transfer conferred no new rights on the assignee. 
If, on the other hand, the assignment of the policy, with the assent 
of the company, constitutes a new, original, and independent con- 
tract between the assignee and the insurer, then it is quite clear 
that no act of forfeiture committed by the assignor before the sale, 
assignment, and consent is available against the policy in the hands 
of the purchaser newly insured. A contract of insurance is purely 
& personal engagement, by which the insurer, for a consideration 
paid, agrees to indemnify the person insured against loss arising 
from damage to his property. The contract appertains to the 
person with whom it is made, and does not run with the property 
insured: Nordyke and Marmon Oo. vs. Gerry, 112 Ind., 535, 13 
N. E. Rep., 683; Cummings vs. Ins. Co., 55 N. H., 457. It is 
abundantly settled that upon a sale and transfer of property 
covered by a policy of insurance, and an assignmentof the policy 
to the purchaser, duly assented to by the company, a new and 
original contract of insurance arises between the insurance com- 
pany and the assignee, which the latter may enforce without regard ° 
to what may have occurred prior to the assignment. The policy, it 
is said, in such a case, expires with the transfer of the estate, so far 
as it relates to the original holder; but the assignment and assent 
of the company thereto constitutes an independent contract with 
the purchaser and assignee, the same in effect as if the policy had 
been reissured to him upon the terms and conditions therein 
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expressed: Wilson vs. Hill, 3 Metc., 66; Fogg vs. Insurance Co., 10 
Cush., 337; Flanagan vs. Insurance Co., 25 N. J. Law, 506; Cum- 
mings vs. Ins. Co., 55 N. H., 457; Steen vs. Insurance Co., 89 N. Y., 
315; Sherman vs. Insurance Co., 46 N. Y., 527; Hooper vs. Ins. Co., 
17 N. Y., 424; Ellis vs. Ins. Co., 64 Iowa, 507, 20 N. W. Rep., 782; 
Wood, Ins. Sec., 110, 366. 

Where an estate is sold and the property transferred to the pur- 
chaser, and, upon notice to the insurer, he assents to it, a new and 
original contract of indemnity arises to the assignee, which he may 
enforce in his own name. The policy in such case expires with the 
transfer of the title to the estate, but the assent of the insurer to 
the assignment of the policy constitutes a new contract: Pratt vs. 
Insurance Co., 64 Barb., 589; Fland., Ins., 412, 484; Foster vs. 
Insurance Co., 2 Gray, 219. 

Aside from the prohibitory clause, policies of insurance, prior to 
any loss, are not in their nature assignable from one person to 
another without the express consent of the insurance company 
issuing them. They are therefore subject to the common law 
rule, the effect of which is that where the assignee of a contract 
gives notice of the assignment to the other party to the instrument, 
and the latter assents to it, the transaction constitutes a new engage- 
ment between one of the parties to the contract and the assignee of 
the other, the terms of which are regulated and fixed by the origi- 
nalcontract: Fogg vs. Insurance Co., supra; Wilson vs. Hill, supra; 
Hooper vs. Ins. Co., supra, Fland., Ins., 484. ’ 

In order that a policy of insurance may be effectual, the insured 
must have an interest in the property covered by the contract of 
insurance, not only when the contract is entered into, but when the 
loss occurs. If the interest in the property and the interest in the 
policy become separated, the operation of the policy becomes sus- 
pended; and, if a loss occurs while the policy is thus suspended, 
no recovery can be had. An assignment of an insurance policy, 
without a transfer of the property insured, would be an idle cere- 
mony so far as transferring to the assignee any beneficial interest 


ii “in the contract. On the other hand, the transfer of the property 


‘sured suspends the operation of the policy, which becomes inop- 
erative for want of a subject-matter to act upon, until, by the 
assignment and assent of the company, a new contract of insur- 
ance, embodying the same terms and conditions as the old, arises 
between the latter and the purchaser. The contract of insurance 
thus consummated arises directly between the purchaser and the 
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insurance company, to all intents and purposes the same as if a 
new policy had been issued, embracing the terms of the old. In 
such a case, no defense predicated on supposed violations of the 
conditions of the policy by the assignor will be available against 
the assignee. Until the latter himself does some act or permits a 
condition of things to exist in violation of the terms of the policy, 
he is not in default: Ellis vs. Ins. Co. (68 Iowa, 578, 27 N. W. Rep., 
762) and Ins. Co. vs. Garland (108 IIl., 220) are not opposed to the 
conclusions above stated. The case first cited involved a policy 
which contained a provision that “if the title of the property is * * * 
ineumbered * * * this policy shall be void.” At the time the pol- 
icy was assigned there was a mortgage on the property, which 
remained upon it until after the loss. This condition, as the court 
well says, pertained to the character of the risk as it then was or 
should thereafter be, and when the assignee became a party to the 
condition, he virtually agreed that if there was then or should 
thereafter be an incumbrance on the property, he should not, in 
case of loss, be entitled to recover. The contract provided against 
subsisting incumbrances as fully as it did against those which might 
be made thereafter, and the gist of the defense which the court 
sustained was that the incumbrance was allowed to remain. The 
court fully recognizes the doctrine of its former decisions which 
hold that an assignment of a policy, with the assent of the insur- 
ance company, creates a new contract, and that the assignee is not 
affeeted by the acts of the assignor. The other case relied upon 
was predicated upon a policy which contained a stipulation to the 
effect that if “the assured shall allow the buildings herein insured 
to become vacant or unoceupied and so remain, * * * this policy 
shall become void.” It was properly held that this provision was 
imported into the new contract, and became a present agreement 
with the assignee, and that as he permitted the premises to remain 
unoccupied the company had the right to avoid the policy because 
he had violated his agreement. The distinction between the cases 
relied on and the present case is obvious. In those cases the 
defenses were not predicated upon acts or defaults of the vendor, 
but upon violations of the terms of the policy by the vendee him- 
self. The policy involved in the present case contained no provision 
against subsisting in¢umbrances. Future incumbrances alone were 
referred to, and the established rule is that conditions which create 
forfeitures will not be extended by construction: Insurance Co. vs. 
Hazelett, 105 Ind., 212; Symonds vs. Insurance Co., 23 Minn., 491. 
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There is no pretence that the assignee made any misrepresenta- 
tion concerning the condition of the risk at the time the company 
gave its assent to the assignment. The rule applicable is that a 
failure or neglect on the part of the insured to make known facts 
which the insurer may regard as material to the risk is not a breach 
of a condition in the policy, avoiding it in ease of any failure to 
muke known every fact material thereto, because the insured has a 
right to suppose that the insurer will make proper inquiries con- 
cerning all facts except such as are supposed to be known or are 
regarded as immaterial: Short vs. Insurance Co., 90 N. Y., 16; 
Burritt vs. Insurance Co., 8 How., 233. In the case last cited 
the court said: “As to the ordinary risks connected with the 
property insured, if no representations whatever are asked or 
given, the insurer must be supposed to assume them, and if he 
acts without inquiry anywhere concerning them, seems quite as 
negligent as the insured, who is silent when not requested to speak.” 

An applicant for insurance is not bound, unless inquired of, to 
disclose whether or not the property insured is incumbered. As 
the public records usually give information in reference to such 
matters, he may assume that the insurer knew of any existing 
incumbrances or deemed it immaterial whether or not the property 
was incumbered. These conclusions lead to an affirmance of the 
judgment. Judgment affirmed, with costs. 
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SUPREME COURT OF MICHIGAN. 


PUDRITZKY 


vs. 
SUPREME LODGE KNIGHTS OF HONOR.* 


The defense was that the insured had falsely represented in his application, 
which was part of the contract, that he had never been afflicted with 
asthma or blood-spitting, and had never applied for insurance and been 
rejected. The medical examiner, who was the physician of the insured, 
testified that he had filled in the answers from hisown knowledge in part, 
atter information of the previous rejection of the insured by another 
company on account of asthma, and that some eleven years previous the 
insured had suffered from temporary lung trouble, and had spit blood. 


Held, That the question whether the physician filled in the application upon 
his own responsibility rather than from information obtained from the 
insured was for the jury. If so, the company was not in a position to 
allege that the answers were untrue. 


Held, That the previous application of insured for membership in another 
society, and pretended endorsement of rejection thereon by the medical 
examiner, was not competent evidence of the fact of such rejections. 


Wa. Loox and H. F. Curpman (E. F. Coney of Counsel), for 
Plaintiff. 

Ex.rorr G. Srevenson, for Defendant. 

Lone, J. 

Defendant is a corporation organized under the laws of Missouri. 
The action is brought to recover upon a certificate of membership 
issued by the defendant upon the application of the husband of the 
plaintiff, in the sum of $2,000; the plaintiff being named as bene- 
ficiary. The defense in the court below was that this certificate 
was void by reason of the false statements made by the husband in 
his application for membership. The partieular matters relied upon 
in the defense, and which the court below held defeated the recov- 
ery of the plaintiff, were that in the application of Mr. Pudritzky 
he represented and stated, in answer to questions propounded— 
First, that he had never been afflicted with the disease of asthma or 


* Decision rendered, October 11, 1889. 
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blood-spitting; second, that he had never made application for life 
insurance, and had never been rejected by the medical examiner of 
any lodge or society; and that these statements were untrue. 
Attached to this examination was the following certificate, signed 
by the applicant :— 

I certify that the answers made by me to the questions propounded by the 
medical examiner’ of Cherusker Lodge No. 1,267, which are attached to this 
application and form a part hereof, are true, in which there are no misrepre- 
sentations, or suppression of known facts; and I acknowledge and agree that 


the above statement shall form the basis of the agreement with the Supreme 
Lodge Knights of Honor, and constitute a warranty. 


The certificate contains the following provisions:— 


The Supreme Lodge Knights of Honor issues this certificate to Charles 
Pudritzky, » member of Cherusker Lodge No. 1,267, etc., and upon condi- 
tion that the statements made by said member in his petition for membership, 
and the statements made by him to the medical examiner, be made a part of 
this contract. The supreme lodge hereby agrees to pay out of the widows’ 
and orphans’ benefit fund to his wife, Dorothea Pudritzky, the sum of $2,000,. 
in accordance with and under the laws governing this order, upon satisfactory 
evidence of the death of said member. 

It is insisted by defendant’s counsel that these statements and 
misrepresentations were material and amounted to warranty. 

The only controversy in the case is, did the answers made by 
Pudritzky annul the contract? The proofs made by the defendant 
upon these questions are from the application and examination, and 
the testimony of witnesses. From the application it appears that 
the following examination was made and answers given:— 


Section 13. Have you ever had any of the following diseases: Question. 
Disease of the lungs? Yes. Q. Spitting blood? No. Q. Any disease not 
mentioned? Pneumonia, eleven years ago. P. S. Has entirely recovered, 
and has not been sick since. Q. Asthma? No. 


Witness Julius Koch testified that he knew Pudritzky twelve or 
fourteen years, and that twelve years ago he had a talk with him 
about his trouble with his lungs. 

Question. What did he say to you, if anything, with reference to whether 
he had ever been troubled with spitting blood? Answer. I saw him. He 
look bad; and I said, ‘‘ Pudsitzky, what’s the matter?” and he said, ‘‘I have 


a bad lung.” Q. And he told you he was sick—his lungs were bad, and he 
was spitting blood? A. Yes, sir; he was spitting blood. 


Mr. Christian Hoesback also testified that in the year 1874, 


Pudritzky quit his work in a sash and blind factory on account of 
his health, and that Pudritzky then told him he was so badly off he 
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had spit blood. Defendant also put in evidence the application of 
Charles Pudritzky for membership in the Knights of Pythias, as 
follows:— 


Application 376, of Charles Pudritzky, of section 22, endowment rank, K. P., 
is disapproved September 12, 1884. A. R. Booth, medical examiner in chief. 
Present condition, asthma. . 


In the application of Pudritzky in the present case, under section 
17 he was asked the following question :— 


Question. Have you ever been rejected by the medical examiner of any 
lodge or society ? and answered, ‘‘ No.” 


To meet this testimony the plaintiff called as a witness Dr. J. H. 
Carstens, the examining physician of the Knights of Honor, and 
who was also the family physician of Pudritzky for many years. 
Dr. Carstens was shown the application and examination of 
Pudritzky, and examined as follows:— 


Question. Is this your signature? Answer. Yes, sir; looks like it. Q. Is 
that Pudritzky’s signature? A. Yes, sir. Q. Who filled out these? A, I 
filled out all these things. Q. From whom did you get the information? A. 
From Mr. Pudritzky, except some I knew myself. I filled out myself, for 
instance, about his former sickness. I filled that out without asking him 
about it. All those questions I filled out myself. 


In answer to the question: “Did he answer these questions 
there?” the witness answered, 

Yes, sir. I asked him all these questions, and put down the answers ac- 
cording to how he gave them to me, except some of them, where I knew all 
about it. I put them down myself without asking him any particular details. 

The witness also testified that he had treated Mr. Pudritzky and 
and his family for fifteen years, whenever he was sick, and knew 
him well, and saw him very often,—almost every day or two. Wit- 
ness was then shown the question in the examination: ‘“ Have you 
ever been rejected by the medical examiner of any lodge or society?” 
and asked: “Did you answer that question ‘No?” and answered, 
“Yes, sir.” Q. Explain why it was answered “No.” A. I asked 
Pudritzky, “Have you ever been rejected by any other lodge or 
society?” He says, “No,I havenot; and I have,” he says, “intended 
to join the endowment rank of the Knights of Pythias, and I went to 
their doctor to be examined, and he looked at me, and he says: 
‘Why, you have got the asthma; you cannot pass anyhow;’ and he 
refused to examine me,” Q. And so he refused to examine him ? 


A. That is what he told me. I said: “That is all nonsense. I 
Vow. XIX.—5. 
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have known you for a dozen years, and I have come in your house, 
in and out. I did not see you have any asthma. I do not see how 
you can. There must be something wrong there. And if he did 
not examined you I do not see why you can say that; and you have 
not the asthma, and I will put it down, ‘No.’” Ihad known him 
a dozen years. Had treated him eleven years before for inflamma- 
tion of the lungs. He spit up blood. He did not have asthma at 
that time, that I knew of. I knew him down to the very day of his 
death. 

Plaintiff's counsel contends that the uncontradicted testimony of 
Dr. Carstens establishes the facts (1) that the spitting of blood was 
a temporary ailment, the result of pneumonia, many years before, 
and from which deceased had entirely recovered long before the 
application was made; (2) that Pudritzky never had asthma; (3) 
that Dr. Carstens was the agent of the defendant company, and 
assumed to answer the questions in the application without con- 
sultation with deceased, and entirely upon his own knowledge, 
obtained from prescribing for and acting as Pudritzky’s family phy- 
sician; (4) that the answer “ No” to the question, “Have you ever 
been rejected by the medical examiners of any lodge or society ?” 
was fairly explained to the agent of the defendant company, and 
that the agent, upon explanation, decided, for Pudritzky, and wrote 
the word “No.” 

Defendants introduced some testimony tending to show that after 
this application was made to the Knights of Pythias, and after the 
medical examiner had made the indorsement of rejection upon the 
application, the secretary notified Mr. Pudritzky of his rejection by 
letter. It is contended, however, by plaintiff that there is no 
evidence that Pudritzky ever received the letter. Plaintiff’s counsel 
also contends that the court was in error in admitting in evidence 
the application for membership in the Knights of Pythias, (1) 
because it did not tend to show that Pudritzky was rejected by the 
medical examiner of any other lodge or society; (2) because the 
law does not make an unsworn certificate of an officer in a foreign 
corporation evidence. It appears from the record that Pudritzky 
died from granular disease of kidneys, or ailments to which these 
several questions relate. There is no evidence in the case that the 
deceased had been troubled with any ailments for eleven years 
prior to the time of making this application, and no evidence but 
that at the time of making the application he was a man in good 
health, and free from disease. He joined the order in November, 
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1884, and continued in it until he died, in 1887. At the time of his 
medical examination under his application for membership there is 
no evidence but that he was in good health. The examination was 
conducted by the medical examiner of the order, who was also the 
family physician of the deceased, and by reason of his knowledge 
and intimacy with bis physical condition he was able to write down 
the answers to many of the questions without consultation with 
,him. Dr. Carstens, from his testimony, knew at the time he wrote 
the answer to the question about his spitting blood that some eleven 
years before that deceased had some lung trouble, and had then 
spit blood; yet he evidently regarded it as a mere temporary ail- 
ment, the result of the malady*with which he was then afflicted, and 
from which he had fully recovered; and if he took upon himself to 
write the answer “No,” being aware of all the facts, the deceased 
could not be charged with making false statements in that particu- 
lar. Dr. Carstens was then the agent of the order, fully cognizant 
of all the facts. As was said by this court in Brown vs. Insurance 
Co. (32 N. W. Rep., 610): “A mere temporary ailment or indisposi- 
tion which does not tend to weaken or undermine the constitution 
at the time of taking membership does not render the policy or 
certificate void.” Butin the present case, if the testimony of Dr. 
Carstens is true, he assumed to write out the answers to the ques- 
tions upon his own knowledge of the facts, rather than from the 
answer given by the deceased. Whether this is in fact true was 
for the jury, and should have been submitted to them. If it is true 
that Dr. Carstens, acting as agent for the company, assumed to do 
this, the order is not in a position to claim that the answers were 
untrue: McArthur vs. Association, 35 N. W. Rep., 430; Dunbar vs. 
Insurance Co., 40 N. W. Rep., 386; Temmink vs. Insurance Co., 
id., 469. 

The court was also in error in receiving in evidence, under plaint- 
iff's objection, the application and pretended rejection indorsed 
thereon of the application of the deceased for membership in the 
Knights of Pythias. There was no proof in the case that Mr. 
Booth, the medical examiner of that order, ever rejected the 
deceased from that order under a medical examination, except his 
indorsement appearing upon the application. This indorsement 
was not competent evidence to prove the fact of such rejection, or 
that the deceased had asthma, and, even if this was some evidence 
of the fact, it was contradicted by Dr. Carstens, and became a 
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question for the consideration of the jury. The case presents in 
many points questions of fact that belong to the province of the 
jury to determine, and the court was in error in holding as a mat- 
ter of law, as the issues were presented, that no recovery could be 
had. The judgment of the court below must be. reversed, with 
costs, and a new trial ordered. 

Sherwood, C. J., and Campbell and Morse, J J., concurred. 

Champlin, J. I concur in reversing the judgment. 


SUPREME COURT‘OF TEXAS. 
Appeal from Dallas County. 


SCOTTISH UNION & NATIONAL 
INS. CO., Appeliant 


vs. 


C. H. CLANCY, Appellee.* 


Where the parties have stipulated for an appraisement of amount of loss as 
part of the proofs, such stipulation is a condition precedent to right of 
action. 

To constitute a waiver, the acts relied on must amount to a denial of liabil- 
ity, or refusal to pay the loss. An inspection and partial adjustment, an 
offer to pay a certain sum in satisfaction, and the acceptance of an in- 
ventory of lost or damaged goods, is not a waiver of appraisement. 


Aoxer, C. 

Appellant, by its policy of insurance, issued to appellee, con- 
tracted to insure him against loss or damage by fire to his stock 
of merchandise in the sum of $1,000, or not exceeding the value of 
the loss or damage. Appellee’s stock was damaged by fire and 
immediately thereafter he gave notice to the local agent of appel- 
lant who, with the adjuster for the company, visited the premises, 
inspected the stock, and adjusted the damage upon a portion of the 
goods. Failing to agree in their estimate of damage, the attempt 
at adjustment was abandoned, and the adjuster, who was also the 
adjuster for another company carrying $1,000 insurance upon the 


* Decision rendered, May 23, 1888, 
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same goods, offered appellee $850 in settlement of his claims against 
the two companies. The proposition was declined; and this suit 
was brought July 25th, 1884, to recover the amount of the policy. 
The attempt to adjust the damage was made on the 20th of May 
1883. On the 29th of the same month, appellee handed to the lo- 
cal agent of appellant an inventory of the goods which were claimed 
to have been damaged and destroyed by fire, amounting to $3,- 
125.52. This inventory was sworn to as being complete and cor- 
rect. On the 19th of May, and again on the 22d of May, appel- 
lant’s adjuster made written demand on appellee for an appraise- 
ment of the loss under the terms of the policy, and in each de- 
mand notified appellee that the company did not waive compliance 
with any of the requirements of the policy. Appellee refused to 
submit to an arbitration or appraisement of the amount of damage 
and loss. No formal proofs of loss were furnished by appellee, as 
required by the policy. ‘The policy of insurance contains the fol- 
lowing stipulations: ‘Loss or damage to property partially or 
totally destroyed, unless the amount of said damage is agreed 
upon between the assured and the company, shall be appraised by 
disinterested and competent persons, one to be selected by the 
company, and one by the assured; and, when either party demand 
it, the two so chosen may select an umpire to act with them, in case 
of disagreement; and, if said appraisers fail to agree, they shall re- 
fer the differences to said umpire; each party to pay their own ap- 
praiser, and one-half of the umpire’s fee; and the award of any twos 
in writing, shall be binding and conclusive, as to the amount, of 
such loss or damage.” And also * * * ‘“ And upon each ar- 
ticle the damage shall be separately appraised, * * * and the 
report of the appraisers, in writing, under oath, shall form a part 
of the proofs of loss hereby required; and, until such proofs * * 
* are produced * * * and appraisal permitted, the loss sus- 
tained shall not be payable.” The policy contains the further pro- 
vision that “the amount of loss or damage * * * to be paid to 
assured, or his legal representatives, sixty days after due notice 
and satisfactory proofs of the same are made by the assured, and 
received at their office in Hartford in accordance with the terms of 
this policy.” It is contended by appellant that the suit was prema- 
turely brought, (1) because no proofs of loss had been furnished, as 
required by the terms of the policy; and (2) because of appellee’s 
refusal to submit to appraisement the amount of loss and damage 
sustained. Upon the part of appellee it is contended that the 
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inventory of goods lost and damaged, furnished to appellant’s agent, 
was sufficient proof of loss; and (2) if the inventory was not suffi- 
cient proof of loss, then the acceptance of it by appellant’s agent, 
without indicating objection thereto, together with the inspection 
of the premises, the adjustment of the damage to a portion of the 
goods, and the offer to pay $850 in full of loss and damage, were a 
waiver of any other or further proof of loss, and of the appraise- 
ment by the assured, and received at their office in Hartford, in ac- 
cordance with the terms of this policy. 

By the express terms of the contract, it was made conditions pre- 
cedent to the right of action by appellee that the damages to the 
goods should be appraised upon demand of either party to the con- 
tract, and that the report of such appraisement, under oath, should 
be made a part of the proofs of loss, which were required by the 
policy to be furnished to appellant. It is not denied that appellant 
made proper demand to have the damage appraised, nor that ap- 
pellee refused to comply with the demand. However injudicious 
it may be for parties to bind themselves by such agreement, it 
seems to be well settled that, having done so, they cannot disre- 
gard it. Ifthe stipulation was to deny or repudiate the jurisdiction 
of the courts to determine the rights and liabilities of the parties 
arising upon the contract, we would hold, with the weight of au- 
thority, such stipulation void. But here the stipulation does not 
divest the courts of jurisdiction, but only binds the parties to have 
the extent or amount of the loss determined in a particular way, leav- 
ing the question of liability for such loss to be determined, if neces- 
sary, by the courts. In the absence of fraud, accident, or mistake, 
the parties having agreed that the amount of loss should be deter- 
mined in a particular way, we are constrained to hold that such 
stipulation is valid; and as the contract requires that the report of 
the appraisement of loss shall be made a part of the proofs of loss, 
and that the loss shall not be payable until after such proofs are 
furnished, we must hold that such appraisement and proofs of loss 
are conditions precedent to right of action by the assured: The 
President & Co. vs. Coal Co., 50 N. Y., 250; Holmes vs. Richet, 56 
Cal., 307; Herrick vs. Belknap, 27 Vt., 673; U. S. vs. Robeson, 9 
Pet., 319; Hudson vs. McCartney, 33 Wis., 345; May on Insur- 
ance, sec. 493. 

But it is insisted by appellee that the stipulation for appraisement 
o the amount of loss, as well as the formal proofs of loss, were 
waived by appellant. The acts relied upon as constituting the 
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waiver are the inspection and partial adjustment of the loss, 
the offer to pay a certain sum in satisfaction of the damage, and the 
acceptance of the inventory of lost and damaged goods without ob- 
jection. Itis not denied that these acts were performed by a duly 
authorized agent of appellant. The agent to whom the inventory 
of lost and damaged goods was delivered, testified that, on receiv- 
ing the inventory, he notified appellee that the company expected 
and required proofs of loss, as required by the terms of the policy. 
This is not contradicted by appellee. To constitute waiver, the acts 
relied on must be such as are reasonably calculated to induce the 
assured to believe that a compliance by him with the terms and re- 
quirements of the policy is not desired, or would be of no effect if 
performed. The acts relied on must amount to a denial of liability, 
or a refusal to pay the loss: East Texas Fire Insurance Co. vs. 
Coffee, 61 Tex., 292; May on Ins., sec. 469. It does not appear 
that appellant at any time denied its liability, or refused to pay 
whatever amount of loss and damage might be determined in the 
manner required by the policy to be due to appellee. We think 
the court erred in charging the jury that the acts relied on by ap- 
pellee constituted a waiver of the proofs of loss as required by the 
policy, and in refusing to give the special instruction requested 
‘by appellant as to the effect of the stipulation in the policy that the 
amount ofthe loss or damage should be determined by appraisement. 
For the errors indicated, we are of opinion that the judgment of 
the court below should be reversed, and the cause remanded. 
Stayton, C. J.—Report of commission of appeals examined, their 
opinion adopted, and judgment reversed and cause remanded. 
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APPELLATE COURT OF ILLINOIS. 


FOURTH DISTRICT. 


ILLINOIS MUTUAL INS. CO. 
vs. 
SELLERS HOFFMAN.* 


The policy covered ‘“ one-thirtieth part of each of the above named sums, 
amounting in the aggregate to $3,000.” The value of the property so 
scheduled was $90,000. he total insurance was $60,000 and the loss $51,- 
000. The company contended that it was liable for one-thirtieth of the 
loss only, or $1,700. 

Held, That the policy was not one of co-insurance, that the insured must be 
fully indemuified and the company must pay $2,550. 

Held, That those provisions of a fire insurance policy which favor the insured 
and are best calculated to afford him full indemnity will be most favora- 
bly regarded by the court. 


Portarp & Taytor, of St. Louis, and Date & Brapsnaw, of Ed- 
wardsville, Ill., for Appellant. 

Baxer, MoNutty & Baker, of Alton, for Appellee. Suarp & ALLE- 
MAN, Of Philadelphia, of Counsel. 


Rervsgs, P. J. 

Appellee was the owner of a cotton mill located at Kelleyville, 
Pennsylvania. Through a firm of insurance brokers in Philadel- 
phia, appellant issued to appellee its policy on this mill for $3,000. 
The mill was burned, and this is a suit to recover that part of the 
loss covered by this policy. The property insured was by the pol- 
icy itemized (as it consisted of several distinct buildings), and the 
value of each item fixed, and the total value of all aggregated $90,- 
000. The policy contains this statement fixing the amount covered 
by the policy : “It is understood and agreed that the Illinois Mut- 
ual Insurance Company, of Alton, Illinois, covers under this policy; 
No. 101,566, to which this specification is attached and made part 
thereof, one-thirtieth part of each of the above named sums, 
* Opinion filed, November 1, —- °°. ~~ Ts 
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amounting in the aggregate to three thousand dollars ($3,000).” 
The aggregate value of all the property, as shown by appellee’s 
printed schedule furnished to appellant, was $90,000. The total 
amount of insurance at the time of the fire was $60,000, and the 
total amount of the loss $51,000, as fixed by the adjusters of appel- 
lant and the other insurance companies interested. The question 
arising on the record is, what is the extent of appellant’s liabilities 
under the terms of its policy? Appellant contends that it is only 
liable for one-thirtieth of the loss, or $1,700, while appellee insists 
that it is liable for such proportion of the loss as will fully reim- 
burse appellee for the loss sustained, and this proportion would be 
$2,550. So far as shown, the whole $60,000 of insurance was under 
like policies, and if the contention of appellant is accepted, appel- 
lee, instead of being reimbursed the full amount of his loss, would 
only receive two-thirds of his loss, or $34,000. This much is be- 
yond dispute, that the aggregated value of all the property insured 
was estimated at $90,000, and that the policy issued by appellant 
covered one-thirtieth part of each of the items of which the aggre- 
gate value was $90,000, so that the aggregate insurance of appel- 
lant upon appellee’s property was $3,000. 

The seventh stipulation printed upon the back of the policy and 
made part of it, provides : “ This company shall not be liable for a 
greater proportion of any loss sustained by the assured upon any 
property described in this policy, than the sum hereby insured 
bears to the whole sum insured thereon, whether such other insur- 
ance be by policies specific or otherwise, or whether prior or sub- 
sequent to this insurance, or whether such other insurance be valid 
or not, and without reference to the solvency of other insurance 
companies.” Following the rule jaid down in this stipulation, the 
amount of the loss falling upon appellant would be $2,550. But it 
is contended that the provision in the policy by which appellant 
covered only one-thirtieth of the property described, made the 
policy one of co-insurance, so that if the loss should be less than 
$90,000, the estimated value of the property, then appellant would 
only be liable for one-thirtieth of the loss, and as the loss was fixed 
at $51,000, appellant’s liability is for one-thirtieth of that sum, or 
$1,700. 

Indemnity is the real object and purpose of all insurance; that 
is what the insured bargains for and what the insurer intends to 
provide. Mr. Phillips says (Phillips on Insurance, sec. 124): “ The 
predominant intention of the parties in a contract of insurance is 
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indemnity, and this is to be kept in view and favored in putting a. 
construction upon the policy.” Having indemnity for its object, 
the contract is to be construed liberally to that-end, and it is pre- 
sumably the intention of the insurer that the insured shall under- 
stand, in case of loss, he is to be protected to the full extent which 
any fair interpretation will give: Dow vs. Hope Ins. Co., 1 Hall, 
Sup. Ct., 174; Riggin vs. Potapsco Ins. Co., 7 Harr. & J. (M. L.), 
279. The form of this policy is not the ordinary form. The por- 
tion of the policy about which the contention arises was written by 
appellant. It would have been an easy matter for appellant to 
have written this clause so there would have been no room for doubt 
as to what it meant. If instead of the words, “ one-thirtieth part of 
each of the above named sums, amounting in the aggregate to 
three thousand dollars,” there had been inserted “one-thirtieth 
part of the loss on each of the above named items of property not 
exceeding in the aggregate the sum of three thousand dollars,” the 
liability of appellant would have been free from all doubt. It will 
be found upon examination of the policy that there is no reference 
to other existing insurance, and the usual provision for notice of 
additional future insurance is omitted and in its stead privilege is 
given to make other insurance without notice until required. If it 
be conceded that this one-thirtieth clause of the policy is suscep- 
tible of two interpretations, then the rule is well established that: 
in such case that construction which is most favorable to the in- 
sured in order to indemnity for the loss sustained shall be adopted. 
If the contract is so framed as to leave room for construction, the 
court should lean against that construction which would impair the 
indemnity of the insured: Teutonia Ins. Co. vs. Mund, 102 Pa. St., 
89; National Bank vs. Ins. Co., 95 U. S., 673. In Com. Ins. Co. vs. 
Robinson (64 Ill. 268), the court say: ‘“ Equivocal expressions in 
a policy of insurance, whereby it is sought to narrow the range of 
the obligations these companies profess to assume, are to be in- 
terpreted most strongly against the company.” See also Niagara 
Fire Ins. Co. vs. Scammon, 100 IIl., 644; Schroeder vs. Traders” 
Ins. Co., 109 Tll., 157. 

We think it must at least be conceded that the construction of 
appellant is not the only construction of the one-thirtieth clause of. 
which it is susceptible. The first reading of the clause would 
seem naturally to make the impression that this clause simply dis-- 
tributed the $3,000 upon the several parcels of property insured 
in the proportion fixed by the several values attached to each; and 
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it is only by assuming that the contract was so limited that the in- 
surer assumed to take a fixed part of a total insurance of $90,000, 
the remainder to be carried either by other insurers or by the as- 
sured, that the conclusion is reached that the loss not being equal 
to the full value of the property, appellant is only liable for one- 
thirtieth of the loss. 

Again, if a policy contains two provisions on the same subject and 
they are inconsistent and contradictory, that provision most favor- 
able to the insured will be accepted and the other disregarded: N. 
W. Mut. Life Ins. Co. vs. Haylett, 105 Ind., 212; Moulor vs. Ameri- 
can Life Ins. Co., 111 U. S., 335; National Bank vs. Ins. Co., 95 
U. S., 673. If appellant’s construction of the one-thirtieth clause 
is correct, then that provision and the one contained in the seventh 
stipulation printed on the back of the policy and expressly made a 
part of it, are inconsistent and contradictory; and as the provision 
in the seventh stipulation is more favorable to the insured, it should, 
under the above rule, be accepted, and the former disregarded. 
In any view we have been able to take of the case, we hold the 
judgment of the circuit court was right, and it is affirmed. 


SUPREME COURT OF INDIANA. 


BURTON 
vs, 


CONNECTICUT MUTUAL LIFE INS. CO.* 


The policy was on the life of W., payable to B. in consideration of the ad- 
vanced premium paid by B. and her promise to pay the further stipulated 
premiums, 

Held, That in an action by B. she will not be permitted to allege that W. was 
her grandfather, and purchased the policy for her when a minor, intend- 
ing that she should be the beneficiary or appointee. Such allegations 
are inconsistent with the terms of the written instrument. 

Held, That the mere relationship will not give a granddaughter an insurable 
interest in the life of her grandfather, and the complaint must allege such 
an interest in order to show a cause of action. 


C. L. Weppine and Finca & Finca, for Appellant. 
Grcurist & Dz Bruter, for Appellee. 
* Decision rendered, May 29, 1889. 
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BERKSHIRE, J. 

The complaint is in two paragraphs, to both of which demurrers 
were filed and sustained, and judgment rendered against the appel- 
lant for want of a complaint. The errors assigned bring in review 
the ruling of the court below sustaining the demurrers to the para- 
graphs of complaint. The foundation of the action is a policy of 
insurance, issued and made payable to the appellant directly by the 
appellee, upon the life of one Willard Carpenter. The policy 
recites the payment of the advanced premium by the appellant, and 
her promise to pay further premiums as therein stipulated, as the 
consideration for the execution of the policy. There is an allega- 
tion in the paragraphs of complaint that when the policy issued 
the appellant was but six years of age, and that Willard Carpenter, 
the insured was her grandfather, and, desiring to make provision 
for her, purchased from the appellee, for a valuable consideration, 
the policy sued upon, and that it was his intention that she should 
occupy the place of a beneficiary or appointee, and receive the pre- 
miums when payable. Conceding all that is stated in this allega- 
tion to be true,—and, if not, the demurrer admits its truth,—the 
facts thus stated cannot influence the rights of the parties under 
the policy. When the appellant accepted the policy, and undertook 
to enforce it, she accepted it as written, and will not be permitted 
to allege and prove an existing state of facts dehors the writing to 
control its legal effect. This is a proposition so well authenticated 
that we do not deem it necessary to cite authorities. 

There is no allegation in either paragraph of complaint to show 
that the appellant had an insurable interest in the life of her grand- 
father. Such an allegation is necessary to a good cause of action: 
Ins. Co. vs. Volger, 89 Ind., 572. In that case the relationship was 
one degree nearer than in the present case, the policy having been 
issued to the daughter upon the life of her mother. In Freeman 
vs. Insurance Co. (38 Barb., 247), the court says: “It must be con- 
sidered well settled at present that, at the common law, as well as 
under the statute of betting and gaming, a policy of fire insurance 
is void unless the party insured has at the time an insurable inter- 
est in the property insured. It follows that a complaint in an 
action on the policy must contain an averment of such an interest 
in order to state a cause of action.” May, Ins., § 587; Ruse vs. Ins. 
Co., 23 N. Y., 516. In Singleton vs. Ins. Co. (66 Mo., 63), the fol- 
owing instruction was asked by the defendant and refused by the 

ial court: “That to entitle plaintiff to recover in this action he 
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must show some insurable interest in the life of John T. Anderson, 
the insured, and that, in the absence of any evidence showing or 
tending to show such insurable interest, the jury must find for 
defendant.” After a discussion of the question presented by this 
instruction the court says: ‘The court below erred in refusing to 
give defendant’s tenth instruction, and for that error the judgment 
must be reversed.” The foregoing was an action upon a life policy, 
issued to an uncle upon the life of his nephew: See Ins. Co. vs. 
Hogan, 80 Ill, 35. In that case the relationship was that of 
father and son. 

As a rule, a grandfather is under no legal obligation to support 
or provide for his grandchild, and, though the relationship may be 
stated in the complaint, from this fact alone the court cannot, as a 
matter of law, infer such an insurable interest in the life of the 
grandfather as will uphold a policy issued upon his life directly to 
the grandchild. In Rombach vs. Ins. Co. (35 La., Ann 233), the 
court says: “The insurable interest in the life of another is a 
pecuniary interest. A policy of insurance procured by one for his 
own benefit upon the life of another, the beneficiary being without 
jnterest in the continuance of the life insured, is against public 
policy, and therefore void. * * * The books formulate the general 
principle somewhat in thisway: When the insurable interest arises 
or is implied from relationship, it will be deemed to exist when the 
relationship is such that the insurer has a legal claim upon the 
insured for services or support. * * * Thus, it has been held that 
a sister had an insurable interest in the life of her brother where 
the fact was that she had been supported by him (Lord vs. Dall, 
12 Mass., 115), and a father on the life of his minor son, because 
entitled to his earnings (Mitchell vs. Ins. Co., 45 Me., 104), but that 
he has none from mere relationship to a son (Halford vs. Kymer, 
10 Barn. & C. 724), nor does the mere relation of brother suffice to 
furnish an insurable interest (Lewis vs. Ins. Co., 39 Conn., 100).” 

In accordance with this doctrine it has been decided in Pennsyl- 
vania that a son has an insurable interest in the life of his father, 
because, under the poor-laws of that state, there is a legal liability 
, resting upon the son for the maintenance of the father when the 
latter is unable to work: Ins. Co. vs. Kane, 81 Pa. St., 154. See 
Association vs. Norris, 115 Pa. St., 446. To the same effect is War- 
nock vs. Davis, 104 U.S., 775. Judge Field says: “It is not easy 
to define with precision what will in all cases constitute an insur- 
able interest, so as to take the contract out of the class of wager 
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policies. It may be stated generally, however, to be such an inter- 
est arising from the relations of the party obtaining the insurance 
either as creditor of or surety for the assured, or from the ties of 
blood or marriage to him, as will justify a reasonable expectation of 
advantage or benefit from the continuance of his life. It is not 
necessary that the expectation of advantage or benefit should be 
always capable of pecuniary estimation, for a parent has an insur- 
able interest in the life of his child, and a child in the life of his 
parent; a husband in the life of his wife, and a wife in the life of 
her husband. The natural affection in cases of this kind is consid- 
ered as more powerful—as operating more efficaciously—to protect 
the life of the insured than any other consideration. But in all 
cases there must be a reasonable ground, founded upon the rela- 
tions of the parties to each other, either pecuniary, or of blood or 
affinity, to expect some benefit or advantage from the continuance 
of the life of the assured.” 

In commenting upon the rule as laid down by Judge Field, the 
annotator, in a very full and able note to the case of Morrell vs. Ins. 
Co. (10 Cush., 282, and found in 57 Amer. Dec., 92) says: “If we 
correctly understand the doctrine here laid down it amounts simply 
to this: that an insurable interest in another’s life need not be 
pecuniary in the sense of being susceptible of definite ‘ pecuniary 
estimation,’ nor in the sense of being founded upon any mere 
pecuniary relation; but that 1t may rest solely upon ties of blood or 
affinity, and yet that the mere existence of such a tie is not of itself 
sufficient to constitute an insurable interest, but that the tie must 
be such as to give reasonable ground for an expectation of benefit 
or advantage from the continuance of the life. By ‘benefit or 
advantage’ in this connection we understand that it must be a 
material or physical ‘benefit or advantage,’—that is to say, a mere 
sertimental benefit arising from a gratification of the affections by 
the prolongation of the life assured will not suffice. The expected 
benefit must consist in service, maintenance, or the like. This is 
equivalent to saying that it must be a pecuniary benefit, as distin- 
guished from a mere sentimental or moral gratification. Thus 
understood, the doctrine of these cases, which professedly reject 
the test of pecuniary interest, is not substantially different from 
that held in other cases.” If the policy had issued to Willard Car- 
penter, and recited an agreement on his part to pay the premiums, 
the appellant being named therein as the beneficiary or appointee 
to receive the proceeds, or had it issued to him, and the proceeds 
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made payable to him or his assigns, and thereafter assigned to the 
appellant, we would have for our consideration a very different case 
from the one before us. In that kind of case the question of insur- 
able interests could not arise, for every person has an insurable 
interest in his or her life: Association vs. Houghton (103 Ind., 286) 
and Insurance Co. vs. Baum (29 Ind., 236), and cases belonging to 
the same class, are not in conflict with the conclusion we have 
reached. Judgment affirmed, with costs. 


———_ +e 


SUPREME COURT OF PENNSYLVANIA. 


BONNERT 
vs. 


PENNSYLVANIA INS. CO.* 


When an insurance company delays settlement of a claim in which proofs 
have been duly furnished, and makes frivolous demands for books and 
papers, so as to protract negotiation beyond the date of limitation, and 
thus lulls the insured into security and throws him off his guard, it be- 
comes a question for the jury whether the company has not waived that 
clause of its policy which requires suit to be commenced within six 
months after the fire. 


Grorce W. Auten, Cuartes Corset, and Harry Atvan Hatt, for 
Plaintiff in Error. 
Capmus Z. Gorvon, for Defendant in Error. 


Paxson, C. J. 
This was an action of assumpsit in the court below, brought upon 
a policy of insurance to recover the amount of loss caused by the 
destruction by fire of the insured property. The plaintiff kept a 
small country store in Jefferson County, and obtained a policy of 
insurance from the defendant company in the sum of $1,000, cover- 
ing the store-house building and the stock of mercdandise con- 
tained therein. On the 25th day of March, 1887, the premises were 
destroyed by fire, and the plaintiff alleges that he sustained loss to 
the amount of $3,500. Notice of the fire was immediately given to 
the agent of the company, and within thirty days after the fire the 
plaintiff made out proofs of loss as required by the policy, together 
with the various certiticates, and forwarded them to the company. 
Divers negotiations, resulting in nothing but delay, followed; and 
on November 29, 1887, the plaintiff commenced this suit in the 

~* Decision rendered, October 28,188. . 
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court below. Upon the trial he was met with a condition in the 
policy which required the suit to be commenced within six months 
after the fire. As this condition had not been complied with, the 
court below entered a judgment of nonsuit against him. 

For anything that appears in this record, the plaintiff's claim was 
free from fraud, and the loss an honest one. If he fails to get the 
indemnity he bargained for when he effected his insurance and paid 
his money, it is because of a condition in his policy to which he 
assented, or to which he must be presumed to have assented. The 
plaintiff complains, however, that this condition of the policy was 
waived, not by express words, but the acts and conduct of the com- 
pany and its officers, which threw him off his guard, and lulled him 
into security. When an insurance company attempts to defeat a. 
recovery upon a policy upon a condition which was intended solely 
for its own benefit, and which deprives the assured, however honest 
his claim may be, of the indemnity which he paid for, it is not too 
much to hold the company to entire good faith. The breach of 
condition must be promptly taken advantage of. Nothing else 
must be alleged as a reason for non-payment, and especially must 
not the insured be led astray by proposing settlement on grounds 
other than the alleged breach of condition: Insurance Co. vs. 
Flynn, 98 Pa. St., 627. A limitation or condition in a policy of in- 
surance, intended for the benefit of the corporation, may be waived 
by it; and the fact of waiver is a question for the jury: Coursin 
vs. Insurance Co., 46 Pa. St., 323. It was said by. Mr. Justice 
Thompson, in delivering the opinion of the court in the case just 
cited: “If it (the company] acted and promised, after the action 
was legally barred, as if it did not intend to insist on the limitation, 
and put the party to trouble, expense, and anxiety in regard to his 
claim, they need not complain of a jury finding that they did waive 
it. Under such circumstances, juries will be very likely to do so ; 
and sometimes, probably, on pretty slight evidence.” There is a 
long line of cases which hold that the waiver need not be express. 
It may be inferred from the acts of the insurers evidencing a recog- 
nition of liability, or even from their denial of obligation exclusively 
for other reasons. It is sufficient to refer to one of our latest cases: 
Insurance Co. vs. Erb, 112 Pa. St., 149, 4 Atl. Rep., 8. It was said 
by Mr. Justice Gordon in Insurance Co. vs. Dougherty (102 Pa. St., 
568): ‘Prima facie, the insured is entitled to have his loss made 
good immediately upon its happening; and, when that loss appears 
to be an honest one, we are not disposed to scan very strictly the 
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evidence which tends to rebut a technical forfeiture of the right to 
payment.” 

It remains to test the facts of this case by the light of these de- 
cisions. As the court below nonsuited the plaintiff, he is entitled to 
all the inferences which may be fairly deduced from the testimony 
produced by him. We have, then, the facts that notice of the fire 
and full and sufficient proofs of loss were furnished the company in 
accordance with its rules, and within the time prescribed, and that, 
in obedience to a call from the company, he sent them in the month 
of June all the books and papers in his possession throwing any 
light upon the subject of his loss. It was the duty of the company 
to examine the books and papers promptly, and notify the plaintiff 
of the result. Instead of doing so, they kept them until the limita- 
tion had expired, and then only returned them after a demand 
therefor. The effect of this was to throw the plaintiff off his guard, 
and to lull him into security. Why should he commence suit 
against the company so long as they were investigating the case, 
and had all his papers? Good faith required that the plaintiff 
should have had a plain answer, yes or no, to his demand for pay- 
ment, and that such answer should have been given before the 
limitation had expired. The conduct of the company in this re- 
spect has about it the unmistakable and unsavory flavor of sharp 
practice. The pretext for all this delay was of the flimsiest charac- 
ter. The company was calling for books and papers which the 
plaintiff did not have. He had already sent them all. If insuffi- 
cient for the purpose for which they were sent, they should have 
been promptly returned, with notice that the company would not 
pay. The question of their sufficiency could then have been passed 
upon by a court and jury. We also find that as late as October 
5th, after the limitation had expired, Mr. Allewelt, the adjuster of 
defendant company, wrote to plaintiffs attorney, saying that when 
he gets all the books and papers asked for he will make the ex- 
amination as speedily as possible and return them. I attach no 
importance to the allegation that at this time Mr. Allewelt was not 
the adjuster of the defendant company. He has been acting as 
such from the beginning, and cannot now be allowed to play fast 
and loose. 

We need not discuss the case further. The question of waiver 
was for the jury, and we think there was sufficient evidence upon 
this point to submit to them. It follows that it was error to direct - 


&nonsuit. The judgment is reversed, and a procedendo awarded. 
VoL, XIX.—6. 
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SUPREME COURT OF PENNSYLVANIA. 


NEW ERA LIFE ASS’N 
vs. 
WEIGLE.* 


The solvency of a company proposing to insure is a material consideration 
for the insured, and amisrepresentation on that point by the agent, which 
induces the applicant to insure in a worthless company, isa fraud which 
renders the contract voidable. 


In an action in such case for assessments claimed to be due, the uncontra- 
dicted testimony as to the worthlessness of the company would have been 
a proper subject for the jury if requested. But when not asked, and the 
request was made that the jury be charged that the testimony was imina- 
terial, this was a concession of its truthfulness, which leaves no ground 
for complaint that the submission was not made. 


Action by the New Era Life Association, for the use of J. M. 
Wiestling, receiver, against Mary Weigle, for certain assessments 
alleged to be due on a policy of life insurance in plaintiff association. 
Verdict and judgment for defendant, and plaintiff brings error. 


Rosert Snoperass and Geisz, Zrecter & Strawsriper, for Plaintiff 
in Error. 

H. L. Fisuer and A. N. Green, for Defendant in Error. 

Wits, J. 

The rights and obligations of insurer and insured are reciprocal. 
Each is bound to deal fairly and honestly with the other in the 
procurement of the contract for insurance, and any concealment or 
misrepresentation material to the risk on either side may properly 
be urged as ground of relief from the contract thus unfairly and 
fraudulently obtained. The application and policy now before us 
bristle with the requirements laid upon the applicant. A full dis- 
closure of every circumstance material to the risk is required in 
writing, and an express covenant that all the statements so made 
are true is added, which contains, among many other provisions, 


* Decision rendered, October 7, 1889. 
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the following: ‘I hereby covenant and agree that the above an- 
swers are true; that a misstatement or concealment of any fact 
touching my health, or material to the question of longevity,” etc., 
shall render the policy null and void. The other side of the nego- 
tiations, the misstatementsand concealments of facts “ touching the 
health or material to the longevity ” of the insurance company, are 
not provided for. There is no express covenant that the repre- 
sentations of the experienced and persuasive solicitor shall be true. 
The insured is largely at his mercy, for he has ordinarily no other 
means of information in regard to the company, the contract, and 
its value to himself or his family, than that which the interested 
agent affords him. He represents the company in the negotiations, 
and his statements are as material to the validity of the contract as 
are those of the insured. Fraud and falsehood on either side, 
which induce the making of the contract, afford a ground of relief 
to the‘insured party, whether such party be insurer or insured. In 
the case now before us the parties to the contract are an insurance 
company without capital,—a mere shell,—and a woman desirous 
to make some provision for her only son. The representative of 
the company persuades her, as she testifies, to take a policy upon 
her life on the mutual side of the company, by telling her that it 
was in good financial standing in the business world, and had a 
paid-up capital of $50,000. This paid-up capital she was made to 
understand would in some way provide for the mortuary assess- 
ments to be made on the holder of policies on the mutual plan, so 
that after the payment of her premium and first year’s dues, amount- 
ing together to $39, she would have little or nothing to pay. Neither 
the agent nor any one else contradicts her in the statement of the 
representations made to her, but she is sustained by her employer 
who testifies that he heard the assurance of the agent made to her 
more than once that the company was in good standing, and had a 
paid-up capital of $50,000. Two questions are now raised by the 
plaintiff in error: First, did the representations relied on relate to 
a material subject? Next, did the court err in not sending the case 
to the jury? 

We agree with the learned judge of the court below that the 
solvency of the company proposing to insure was a consideration 
material to the insured, and that a misrepresentation upon that sub- 
ject by the agent which induced the applicant to pay her money to 
a worthless company for a policy that did not insure was a fraud 
which rendered the contract voidable by her. If Mrs. Weigle had 
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understood that the company was without capital, without financial 
standing, and without ability to meet its contracts, she would not 
have paid her money for a policy in it; but her action was induced, 
as she states, by the representations made by the agent and be- 
lieved by her in regard to the paid-up capital and financial standing 
of the company. The representations related to a material sub- 
ject, and were a material part of the contract: Insurance Co. vs. 
Humble, 100 Pa. St., 495. 

But ought not this uncontradicted testimony to have been sub- 
mitted to the jury? If this had been asked in the court below, it 
would have been proper to submit the question of credibility to the 
jury, but it does not appear to have been asked. If not asked there, 
it cannot be complained of here. The point submitted to the court 
by the plaintiff below shows that the reliance of counsel rested on 
the question of the materiality of the representations set up, rather 
than on the credibility of the wittnesses by whom they were proved. 
The point is as follows: “It appearing by the uncontradicted tes- 
timony in the case that the representation which is set up as a bar 
to the recovery is immaterial, and in no wise affected the financial 
standing of the company at the time it was made, it was not such 
a misrepresentation as would amount to a fraud or prevent recov- 
ery, and the court is requested to so instruct the jury as a matter of 
law.” This is in effect a concession of the fact. The issue raised is 
over its materiality only. Granting the fact to be as alleged by the 
defendant below, the point asks a binding instruction that it is an 
immaterial one, and not such “as would amount to a fraud or pre- 
vent recovery.” It isnow too late to complain that the facts should 
have gone to the jury for determination when no such suggestion 
or request was made at the proper time or place. It would be un- 
fair to the court and to the defendant to sustain this assignment 
of error upon this record. Judgment affirmed. 





Home Mutual Ins. Co. vs. Saeger. 


SUPREME COURT OF PENNSYLVANIA. 


HOME MUTUAL INS. CO. 
v8, 
SAEGER.* 


Saeger assigned his policy to D., who assigned it to S., who assigned it to N 
Afterward Saeger died, and N. made proofs and the company paid by a 
negotiable note. Seven days after such payment the wife of Saeger gave 
written notice that she claimed the proceeds of the policy, the company 
pleaded payment and cancellation of policy. 


§., as agent of N., wrote the company urging early payment, and Mrs. Saeger 
claimed that this letter was a notice of an adverse claim. Held, That it 
was not such notice. Held, That Mrs. Saeger had nothing to do with the 
proofs furnished by N., but must stand upon her own adverse claim. 


A policy agreement to pay within ninety days leaves a company to determine 
how much within that period it will pay, but does not bind it to wait 
the ninety days. 


A company is justified in settling a loss with a claimant who prima facie has 
a —s title to the policy and makes proper proofs of death, and the 
burden of showing the existing of a defect which does not appear on its 
face will rest upon the one who attacks the prima facies. 


E. W. Spanater, Grant Werpman, and H. L. Fisuer, for Plaintiff 
in Error. 


N. M. Wanner and Geo. B. Corz, for Defendant in Error. 


Wituiams, J. 

John Saeger effected an insurance upon his own life in the Home 
Mutual Insurance Company of Lebanon, Pa., on the 3d day of 
April, 1879. Two days later he assigned the policy to Deisinger. 
He held it until the 6th of December, 1883, when he assigned to 
Spangler, who, on the 17th September, 1885, assigned to Ness, the 
holder at the time of Saeger’s death, on the 2d November, 1885. 
Proofs of death were made out by Ness, and forwarded to the com- 
pany, and on the 17th November, 1885, the loss was paid by a 
negotiable bill or note, and the policy surrendered and canceled. 
Seven days later, on the 24th November, Mrs. Saeger gave notice 
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in writing that she claimed the proceeds of the policy as executrix 
of her husband. The company set up the payment to the holder, 
and the surrender and cancellation of the policy, as a discharge of 
their liability, and this action was then brought. On the trial the 
plaintiff offered a letter written by Dr. Spangler, as agent of Ness, 
to the secretary of the company, in which he urged an early pay- 
ment of the loss, and offered to be responsible “if the company in 
any way should have trouble about it;” adding, “there is, however, 
no danger in that respect.” Among the purposes of the offer as 
stated was that of showing notice to the company of an adverse 
claim, and that the payment was not made bona fide. It is very 
clear that this letter was written for just the opposite purpose, and 
was intended to persuade the company that payment to Ness could 
be made with perfect safety. It had no one element of notice of an 
adverse claim about it. It stated no fact that could excite inquiry, 
disclosed the name of no one interested adversely to Ness, but 
expressed the opinion that there was no danger of trouble. This 
letter was therefore inadmissible for the purpose of affecting the 
company with notice of any sort: Insurance Co. vs. Roth, 118 
Pa. St., 329. 

The policy stated the undertaking of the company to pay the 
amount insured “ within ninety days after notice and the proofs 
hereinafter required of the death of said John Saeger, of York, York 
County, shall have been furnished and approved at the office of the 
association.” The plaintiff's fourth point requested the court to 
instruct the jury that the plaintiff in this case was entitled to ninety 
days after the proofs of death had been furnished by Ness within 
which to make know her claim. The court affirmed this point. 
This was error. The plaintiff had nothing to do with Ness, or the 
proofs submitted by her, but must stand upon her own adverse 
title. But the promise of the company was to pay “ within,” not 
after, ninety days. How much within was a question to be deter- 
mined by the company, in view of its own interests and convenience. 
The prompt payment of losses is one of the methods by which in- 
surance companies of all sorts recommend themselves to the public. 
While the company had the right to insist on the full time reserved 
in the policy, it was not bound to do so; and the fact that it did 
not, standing by itself, can have no bearing upon the questions 
raised by the plaintiff. 

The defendant’s second point asked an instruction to the effect 
that, “under all the evidence, it appears that the defendant com- 
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pany had no notice of the claim of the plaintiff before the 17th 
November, 1885, the day on which the loss was paid to Ness.” 
This was refused. But, save the letter of Dr. Spangler and the 
security given by him, we find nothing in the evidence to indicate 
notice of any sort; and, as we have already said, this letter was 
inadmissible. There was no notice of the plaintiff's claim until the 
24th November, one week after payment and surrender of the 
policy; and the point should have been affirmed upon the evidence 
as it is presented to us. 

The important question in this case is raised by the defendant’s 
first point, which is as follows: “That, under the policy, assign- 
ments, and death proofs, the defendant company was justified in 
settling the loss with Cassie E. Ness, the assignee of the policy, 
and, as the defendant paid the loss to her before any notice from 
the plaintiff, the verdict must be for the defendant.” The court 
replied: “I must answer that this point is refused.” The question 
here raised is, upon whom is the burden of proof? Ness had a 
regular title, prima facie, to the policy. She made the proper 
proofs of death; and the company, without notice of any adverse 
claim, paid her. The plaintiff sues, alleging that Ness had no in- 
surable interest in the life of Saeger to support her apparent 
title, but gives no evidence on that subject. For all that appears 
in the evidence, Ness may have been a near relative or a creditor, 
or both, and obtained her title from a creditor by paying him his 
debt and taking his security. The prima facies of her title is not 
attacked by evidence. Until it is, why should it not prevail as a 
defense to the insurer? If the assignments upon the policy were 
not valid, as they appeared to be, it was the duty of the plaintiff to 
show the relation of the assignees to Saeger and to each other. If 
they had no insurable interest in the life insured to support their 
title, it was in the power of the plaintiff to show that fact. She 
was suing upon a policy that had been paid and canceled. The 
labor of showing that it was nevertheless subsisting and valid was 
on the plaintiff, who asserted it. This she failed to do, and we can 
see no reason why the defendant was not entitled to an affimative 
answer to its first point as the case stood. The company chose to 
pay upon the prima facie title of Ness. Whether such payment 
will protect it if it shall appear that she had no insurable interest 
in the life of Saeger, but was a speculative holder of a wagering 
policy, is not raised, and we express no opinion upon it. The 
prima facies of the title of Ness was not attacked on the trial, and 
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payment to her will protect the company until her apparent title is 
departed, or shown to be bad, by competent evidence; and the 
burden of making the showing is on him who asserts the existence 
of a defect in the title of his adversary which does not appear upon 
its face. The judgment of the court below is reversed for the 
reasons now given. 





SUPREME COURT OF PENNSYLVANIA. 


PENNSYLVANIA TRAINING SCHOOL FOR 
FEEBLE-MINDED CHILDREN 


vs. 


INDEPENDENT MUTUAL FIRE INS. CO.* 


The charter of a mutual company provided that the managers, when they 
made an assessment, should publish it, and the members should within 
sixty days thereafter pay their assessments, also that public notice of 
this clause should be given when advertising an assessment. 


Held, That notice by advertisement in a newspaper is the only kind required, 
and when such notice is sufficiently advertised in the territory within 
which the policies were issued, members are liable to the penalty attached 
to non-payment. 


Action by the Pennsylvania Training School for Feeble-Minded 
Children against the Independent Mutual Fire Insurance Company 
of Philadelphia, Bucks and Montgomery Counties, on a policy of 
insurance assigned to plaintiff by Richard G. Devereaux, for the 
heirs of James Devereaux, deceased. Defendant denied liability 
on the ground that certain assessments had not been paid by 
plaintiff. 


Joun M. Broomatt, for Plaintiff in Error. 
Henry K. Boyer and J. Quincy Hounsicxer, for Defendant in Error. 


GREEN, J. 

The only question in this case is as to the sufficiency of the notice 
of assessments. A notice in proper form was published about 
seven times in nine different newspapers covering the territory 
within which the defendant’s policies were issued, and two of the 
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newspapers were published within two miles of the building burned. 
There were also hand -bills posted in the neighborhoods where there 
were policies. The charter of the company directs that the man- 
agers of the company, when they make an assessment, shall “‘ publish 
the same,” and that the members shall, “ within sixty days after such 
publication,” pay their assessments, “and in default thereof shall 
be proceeded against according to the provisions of this act.” The 
seventh section of the act provides the method of procedure in case 
of default, and concludes thus: ‘Public notice of this clause to be 
given when advertising an assessment made, and how the same will 
be collected.” It will be seen that the notice to be given is to be a 
“public notice,” and it is described in the act as “advertising an 
assessment.” We think it quite plain that notice by advertisement 
in a newspaper is the kind of notice required by the charter to be 
given. That kind of notice was abundantly given all over the 
region of country in which the plaintiff's barn was situated. There 
is no requirement that a notice shall be served upon each individual 
member every time an assessment was levied, nor was a notice by 
mail prescribed. The notice was to be public, which is distin- 
guished from private, and in so far the provisions of the law were 
complied with. Not actual notice, but notice by publication, is the 
kind of notice directed by thelaw. The case of Lincoln vs. Wright, 
(23 Pa. St., 76) has no application. It simply decides that a state- 
ment of the occurrence of a fact in a newspaper as a matter of news 
is not notice in the legal sense to anybody. In the case of Insur- 
ance Co. vs. Hoff (2 Wkly. Notes Cas. 41), the question whether 
publication in a newspaper alone of an assessment upon the pre- 
mium notes of the members was sufficient was not decided, and was 
so expressly stated. It was only decided that the forfeiture of the 
policy by the directors was premature, and that notice of the for- 
feiture by publication in a newspaper was not actual notice. There 
was & provision in the charter for forfeiture for non-payment of as- 
sessments, but there was no provision for giving notice of the forfeit- 
ure tomembers. There was therefore nothing which dispensed with 
the necessity for actual notice. The charter of the defendant in the 
present case contains a provision in regard to the forfeiture, or sus- 
pension rather, of the policies of delinquent members, which is not 
contained in the charter of Sinking Springs Company. It is found 
in the seventh section, and is in these words: “And if any mem- 
ber shall refuse or neglect to pay his, her, or their respective tax or 
assessment for the space of sixty days from the time public notice 
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is given of the time and place of the payment of the same, his, her, 
or their insurance shall be suspended.” It will be seen that the 
suspension of the policy follows non-payment by force of the law, 
and without any act of the directors, as in the Sinking Springs Case. 
It is therefore only necessary to know whether the default for sixty 
days has transpired from the time the “ public notice” of the time 
and place of the payment of the assessment was given. As this 
default had very largely exceeded the sixty days, the suspension of 
the policy followed by force of the charter. 

There was no actual payment of the assessments after the fire, 
which was received by the company. The money was sent to the 
secretary, who replied that when he heard from the attorney of the 
company he would more fully answer the letter of the plaintiff's 
treasurer. The money was never paid to the company, and was not 
even accepted by the secretary. He died soon after,and the money 
and letter of the plaintiff's treasurer were found among his papers 
after his death. Judgment affirmed. 


SUPREME COURT OF IOWA. 


HOPKINS er At. 
US. 
PHGENIX INS. CO.* 


The agents, acting under instructions, notified the insured of their directions 
to cancel. The insured brought the policy to their own place of business 
to surrender it, but the agents failed to call, and it was not surrendered. 
The insured, however, regarding it as canceled, began negotiation for 
other insurance. 


Held, That there was sufficient evidence to justify a finding that the policy 
was canceled. 


Held, That the non-return of the premium under the circumstances did not 
affect the case. 
Joun H. Weaver, for Appellanis. 
C. L. Wriaut, for Appellee. 
Beck, J. 
1. The case was first tried to a jury, and a verdict had for plaint- 
iffs, which, on motion, was set aside, and a new trial had to the 


* Decision rendered, October 8, 1889, 
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court without a jury. No question arises upon this appeal involv- 
ing any other ruling of the district court, except the judgment for 
defendant rendered upon the evidence, which is alleged to be 
erroneous, in that it is without the support of the evidence; and 
but a single question of fact is in controversy, namely, whether 
the policy before the loss occurred had been canceled. The 
issuing of the policy, and the loss of the property insured by fire, 
are not disputed. Defendant pleaded, and maintained at the trial, 
that the policy had been canceled by defendant under a provision 
therein contained to the effect that the policy “may be terminated 
at any time, at the option of the company, on giving written or 
verbal notice to that effect, and refunding or tendering a ratable 
proportion of the premium for the unexpired. term of the policy.” 
The policy was upon the furniture, fixtures, and stage properties 
of a theater, which, as is shown by evidence, belonged to the elass 
usually designated “varieties.” The local agents of the defendant 
were directed to cancel the policy, under the provision of the policy 
above quoted. The agents of the defendant testify that they noti- 
fied the assured of this direction, and that the policy was canceled, 
and no insurance was held by plaintiffs under it. The assured 
recognized the fact that they had no iusurance under the policy, 
and entered into negotiations to secure insurance in the place of 
the policy canceled. The policy was not given up, but was brought 
by the assured to their place of business to be surrendered to de- 
fendant, but, as its agents did not call for it, the policy was not 
delivered to them. The assured recognized the fact that the policy 
was canceled, and so regarded it. The assured were not paid the 
ratable proportion of the premium for the unexpired time of the 
policy, and no tender thereof was made, but they never demanded 
it as a condition to the cancellation of the policy, and made no 
claim against cancellation on the ground of such non-payment. 
The policy was regarded by both parties as canceled, and no longer 
covering the property. 

2. The condition of the contract provides that the company may 
cancel the policy upon payment of the premium so far as it re- 
mained unearned. It is meant by this condition that the company 
may compel cancellation upon such payment, but it is not meant 
that cancellation cannot be agreed upon by the parties unless the 
payment be made. Inthe case before us the evidence shows that 
the cancellation was recognized by both the agent of defendant 
and the assured, and neither party regarded the policy thereafter 
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to be of force. Surely it would be most inequitable for the assured 
to so speak and act as to induce defendant’s agent to believe that 
plaintiffs regarded the policy as canceled, and, thus leading them 
into a feeling of security, induce them not to make formal tender 
of the unearned premium, and demand the policy, with proper 
writing of cancellation indorsed thereon. They are now estopped 
to set up the non-payment of the unearned premium, after having 
induced the belief of defendant’s agent that cancellation was rec- 
ognized by them without such payment. In support of these views, 
see Kirby vs. Insurance Co., 13 Lea, 340; Hillock vs. Insurance Co., 
54 Mich., 531. The foregoing discussion disposes of all questions 
in the case, and leads to the conclusion that the judgment of the 
district court ought to be affirmed. 


UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF MISSOURI. 


SPOERI 
vs. 


MASSACHUSETTS MUTUAL LIFE INS. CO.* 


Where a policy of life insurance provides for a forfeiture unless the premiums 
thereon are paid at maturity, but the insurance company has accepted 
payment of more than half of such premiums after maturity, without 
warning of any possible forfeiture in future, if the last premium be paid 
within the same time after maturity as the majority of the previous ones, 
the company is estopped from asserting a forfeiture though the insured 
died before such payment. 

The facts agreed upon in this case are as follows: Defendant 
issued a policy of life insurance on the life of plaintiff's husband, 
dated April 1, 1884. The premiums were payable semi-annually, 
on April and October Ist, in each year. The policy contained a 
clause of forfeiture if the premiums were not paid on the day they 
fell due, and in case of forfeiture the company stipulated for a re- 
lease from all liability except such as was imposed on it by the laws 
of Massachusetts. By the laws of that state, if the assured ceased 


* Decision rendered, September 27, 1889.—From Federal Reporter. 
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paying premiums at any time after the payment of two full annual 
premiums, the policy became a paid-up policy for its net value at 
the time payment ceased. The assured died on April 8, 1888. Of 
the seven semi-annual premiums that fell due after April 1, 1884, 
and prior to April 1, 1888, four were paid by the assured and ac- 
cepted by the company from seven to thirty days after they fell 
due. Three payments only were made at maturity. The final pre- 
mium, due April.,1, 1888, was tendered to the company on April 9, 
1888, and was accepted by it in ignorance of the death of the 
assured on the day previous. On discovering that the assured was 
dead, the company offered to return that premium, but the plaintiff 
would not accept it. Plaintiff claims that defendant is liable for 
the face of the policy, $5,000, and interest. Defendant insists that 
the policy was forfeited by the non-payment at maturity of the pre- 
mium that fell due April 1, 1888, and that it is only liable for the 
net value of the policy on March 31, 1888, computed according to 
the Massachusetts statute, which amount ($1,789) it now tenders 
and has heretofore tendered. 


Rassteur & Scunurmacuer, for Plaintiff. 
Taytor & Poitarp, for Defendant. 


TuayeR, J. (after stating the facts as above.) 

The Supreme Court of the United States has sevéral times said, 
in substance, that any course of action on the part of an insurance 
company which leads a party insured honestly to believe that by 
conforming thereto a forfeiture will not be incurred, followed by 
due conformity on his part, will estop the company from insisting 
on a forfeiture: Insurance Co. vs. Eggleston, 96 U. S.,577; Thomp- 
son vs. Insurance Co., 104 U. S., 259; Insurance Co. vs. Doster, 106 
U. S. 37, 1 Sup. Ct. Rep., 18; Insurance Co. vs. Wolff, 95 U. S., 333, 
And the same doctrine is held by other courts: Hanley vs. Asso- 
ciation, 69 Mo., 382, and cases cited: Goedecke vs. Insurance Co., 
30 Mo. App., 608. We think that the conduct of the company in 
the present case was such as fairly warranted the assured in believ- 
ing and acting on the belief that a literal compliance with the pro- 
visions of the policy concerning the payment of premiums would 
not be required. More than one-half of all the premiums that fell 
due while the policy was in existence were paid by the assured and 
accepted by the company from one to four weeks after they matured, 
and without a word of warning, so far as the evidence shows, that 
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the company could or might in future insist on a forfeiture. Even 
the last payment of April 9, 1888, was accepted, as it seems, with- 
out inquiry as to the health of the assured, and that we regard as a 
significant fact tending to show that the company was ready and 
willing at all times to accept a premium within a reasonable time 
after it was due. In point of fact the last premium was paid at 
about the same time after maturity that the majority of all previous 
premiums had been paid. In other words, the plaintiff conformed 
to the established practice and course of dealing with reference to 
the policy, in tendering the premium on April 9, 1888. In our 
judgment it would be inequitable, and a violation of good faith and 
fair dealing, to allow the defendant to take advantage of the non- 
payment of the premium on the day nominated in the policy, after 
having given the assured so much occasion by its previous course 
of dealing to suppose that such a forfeiture would not be insisted 
on. The law does not favor forfeitures under any circumstances, 
and we find ample grounds in the present case for holding that de- 
fendant has waived the forfeiture, or, to be more accurate, is estopped 
from asserting it. Our attention was specially called on the hear- 
ing of this case to the decision in Crossman vs. Association (143 
Mass., 436, 9 N. E. Rep., 753). We have examined that case and 
find that while the assured paid premiums after maturity, and the 
receipt of such payments by the company was held not to amount 
to a waiver of the particular forfeiture invoked, yet the court dis- 
tinctly placed its decision on the ground that, when each overdue 
premium was received, the company required the assured to sign a 
certificate that he was then in good health as a condition of re- 
instatement. In other words, the court construed what was done 
on each occasion as tantamount to a readmission of the assured to 
membership. The case contains nothing in opposition to the views 
we have expressed. 

Judgment will be entered for the plaintiff for $5,000, with inter- 
est at 6 per cent per annum from August 24, 1888, to this date. 

Brewer, J., concurs. 





Citizens’ Fire Ins. Co. vs. Parker. 


SUPREME COURT OF PENNSYLVANIA. 


Appeal of’ Citizens’ Fire Ins. Co. 


CITIZENS’ FIRE INS. CO. 


vs. 
PARKER.* 


A general agent employed and recognized as such by a company will be so 
recognized by the court. Corporations necessarily act through agents ; 
and when they have publicly held out as such, and their acts recognized, 
they will not be permitted to repudiate their authority. 


Action by R. G. Parker against the Citizens’ Fire Insurance Com- 
pany on a contract by which plaintiff alleged that he agreed with 
one John C. Kohne, as agent of defendant, to surrender a policy of 
insurance, in consideration of the sum of $1,600. Plaintiff’s coun- 
sel offered in evidence the affidavit of John C. Kohne, made in be- 
half of the defendant company at the last trial of the case, on the 
amendment of the declaration, plea of surprise, and having the case 
go over at the cost of the plaintiff, for the purpose of showing that he 
was the general agent of the company; the company having ap- 
proved of that act, and made no opposition to it. Judgment for 
plaintiff, and defendant appeals. 


. Vin E. Wittiams and W. A. Grirrita, for Appellant. 
Jas. S. Moorneap and Joun B. Heap, for Appellee. 


Per Curiam. 
There was sufficient evidence to submit to the jury that John C. 
Kohne was the general agent af the defendant company. He was 
present at the court trial of the casein the court below, and, assuch 
general agent, made an affidavit on behalf of the company to pro- 
cure a continuance of the cause. His aftidavit is something more 
than his statement under oath that he was the general agent. It 


* Decision rendered, October 28, 1889. 
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was evidence of the fact that he was acting as the general agent of 
the company, and controlling its affairs. Corporations necessarily 
act through agents; and when they have been publicly held out as 
such, and their act recognized, they will not be permitted to repu- 
diate their authority: Williams vs. Getty, 31 Pa. St., 461; Steam- 
boat Co. vs. Brown, 54 Pa. St., 77; Express Co. vs. Schlessinger, 75 
Pa. St., 246. We find no error in the refusal of the court below to 
give a binding instruction for the defendant. The declaration was 
not upon the policy, but upon a special promise to pay the sum of 
$1,600, in consideration of which the plaintiff surrendered his pol- 
icy to the agent ofthe company. If the plaintiff’s testimony is true, 
and the jury have found it was, the conduct of the defendant was 
not such as to inspire confidence in insurance companies. We 
find no error in the rulings of the court upon the law, and the jury 
have done just what any other jury would have done under like 
circumstances. Judgment affirmed. 





